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It  was  an  action  brought  by  the  plaintiffs,  as  assignees  of  Milton,  who  was 
a  broker  at  Newcastle^  and  who  had  procured  an  insurance  to  be  made  by 
different  persons  for  the  defendant.  The  declaration  stated,  that  in  considera¬ 
tion  that  the  bankrupt  would  procure  an  insurance  to  be  made  on  the  ship 
Jason,  and  would  procure  600/.  to  be  insured  thereon  *by  good  p  *549  ~\ 

and  sufficient  persons,  the  defendant  promised  that  he  would  pay  b  ^ 

the  bankrupt  the  premium,  and  a  reasonable  sum  for  his  trouble.  The  first 
question  ^vas,  whether  credit  was  given  by  the  underwriters  to  the  assured,  or 
to  the  broker,  where  the  premium  was  not  paid  down  at  the  time  the  assurance 
was  made.  Milton,  the  bankrupt,  swore,  that  in  May^  1764,  he  was  told  by 
the  underwriters  that  they  should  look  upon  him  as  their  debtor,  and  that  they 
would  have  nothing  to  do  with  the  assured,  which  was  considered  at  Newcastle 
as  the  London  practice  •,  that  from  that  time  he  had  always  acted  upon  this 
plan,  and  had  paid,  since  that  time,  1,000/.  to  the  underwriters,  which  he  had 
never  received.  His  commission  was  5/.  per  cent.  London  insurance  brokers 
were  then  called,  'who  said,  they  understood  the  underwriters  looked  to  them 
only  •,  and  that  the  underwriters  did  not  once  in  ten  limes  know  who  the  assured 
were  5  and  that  in  case  of  failure  the  underwriters  came  upon  the  effects  of  the 
broker;  the  broker  upon  those  of  the  assured.  \aOxA  Mansfield  said,  “The 
plaintiffs’  case  is  stronger  than  referring  to  the  general  usage  in  London,  for 
they  act  by  a  specific  rule,  which  they  suppose  to  be  the  rule  in  I^ondon ;  and 
if  the  usage  in  London  was  doubtful,  still  the  plaintiffs  would  be  entitled  to 
recover.”  There  was  a  verdict  for  the  plaintiffs,  (a) 

And,  therefore,  it  was  held  in  the  case  of  De  Gamind  v.  Pigou,  (b)  in  an 
action  by  the  assured  for  a  total  loss  against  '^the  underwriter,  it  ^  5^549  q 
was  held  that  the  latter  could  not  as  against  the  assured  set  off  the  •-  d 


premiums,  although  they  had  never  been  paid  him  by  the  broker. 

2.  But  in  Power  and  another,  Assignees,  ^-c.,  v.  Butcher,  (c)  it  was  held 
that  although  the  underwriter  is  estopped  by  the  acknowledgment  on  the  policy 
of  the  receipt  of  the  premium,  from  suing  the  assured,  the  assured,  however, 
is  not  discharged  from  his  liability  to  the  broker,  and  is  liable  to  him  in  an 
action ;  and  it  would  seem  that  the  broker  can  recover  the  premium  from  the 
assured,  even  though  he  has  not  paid  it  to  the  underwriters,  if  he  has  entered 
into  any  contract  whereby  he  has  made  himself  liable  to  them  for  it.  The 
insurance  broker  made,  on  behalf  of  another  person,  a  policy  under  seal  with 
a  company  of  which  he  was  a  member.  The  policy  recited  that  the  broker, 
upon  his  representation  that  he  was  duly  authorized  as  owner,  agent,  or  other¬ 
wise  to  make  assurance  upon  the  vessel  mentioned  in  the  policy,  and  was 
desirous  of  making  such  insurance,  had  covenanted  with  the  company  to  pay 
the  premium,  and  then  alleged  that  in  consideration  of  the  premises,  and  of  such 
covenant  the  policy  was  made ;  the  broker  having  become  bankrupt  without 
having  paid  the  premium  to  the  company,  it  was  held  that  his  assignees  were 
entitled  to  recover  from  the  assured  the  amount  of  the  premium  which  he  had 


(а)  The  learned  reporter  of  the  case  of  Dalzell  v.  Mair,  makes  the  following  sensible 
observations  upon  the  case  of  Airy  v.  Bland.  “  The  object  of  the  formal  acknowledgment 
of  the  receipt  of  the  premium  inserted  in  the  policy  is  probably  to  preclude  the  necessity  of 
proving  it  w'hen  a  loss  happens,  and  to  prevent  the  underwriters  from  objecting,  that  there 
was  a  want  of  consideration  for  their  promise,  in  case  the  broker  has  not  paid  them.  The 
receipt  is  no  bar  to  an  action  by  the  underwriter  against  the  broker ;  and  the  distinction 
seems  to  be  this,  that  as  between  these  parties  it  is  no  evidence  at  all,  but  that  as  between 
the  underwriter  and  the  assured  it  is  conclusive.  It  follows  as  a  consequence  froin  this  deci¬ 
sion,  that  an  action  cannot  be  maintained  for  premiums  or  insuraince  by  the  underwriter 
against  the  assured,  which  has  hitherto  been  vexafa  questio.^' 

(б)  4  Taunt.  247.  (c)  10  B.  &  C.  329. 
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covenanted  to  pay.  And  as  it  was  proved  that  the  company  would  have 
allowed  the  broker  when  he  paid  the  premiums,  to  deduct  31/.  Is.  for  com¬ 
mission,  it  was  held  that  his  assignees  were  entitled  to  recover  that  sum  under 
the  words  in  the  declaration,  “work  and  labour”  done  by  the  broker,  and 
under  the  word  “insurance”  in  the  particulars  of  demand. 

Bayley^  J.,  said, — “It  seems  to  me  that  the  plaintiffs  are  entitled  to  the 
judgment  of  the  Court.  This  is  an  action  by  the  assignees  of  an  insurance 
broker  for  work  and  labour,  and  premiums,  against  the  defendants,  who  are 
shipowners,  and  had  employed  the  broker  to  make  certain  policies  in  their 
behalf,  which  he  did  make  with  a  company  of  which  he  was  a  member.  Now, 
r  "550  1  ordinary  course  of  *trade  between  the  assured,  the 

h  -J  broker  and  the  underwriter,  the  assured  do  not  in  the  first  instance 

pay  the  premium  to  the  broker,  nor  does  the  latter  pay  it  to  the  underwriter. 
But  as  between  the  assured  and  the  underwriter,  the  premiums  are  considered  as 
paid.  The  underwriter,  to  whom,  in  most  instances  the  assured  are  unknown, 
looks  to  the  broker  for  payment,  and  he  to  the  assured.  The  latter  pays  the 
premium  to  the  broker  only,  and  he  is  a  middle-man  between  the  assured 
and  the  underwriter.  But  he  is  not  solely  agent ;  he  is  a  principal  to  receive 
the  money  from  the  assured,  and  pay  it  to  the  underwriter.  In  this  case  the 
policies  were  not  in  the  ordinary  form,  but  by  deed,  and  the  broker  covenanted 
to  pay  the  premiums  to  the  underwriters  5  and  in  consideration  of  the  covenant, 
the  policies  were  made.  The  underwriters  thereupon  took  a  covenant  from 
the  broker  to  pay  the  premium,  instead  of  acknowledging  the  receipt  of  the 
premium  as  they  do  in  ordinary  cases  of  a  policy  by  simple  contract.  In  such 
a  case  the  action  would  be  maintainable  at  the  suit  of  the  broker,  on  the  prin¬ 
ciple  that  he  was  entitled  to  call  upon  the  assured  for  the  payment  of  those 
premiums  which  he  had  become  liable  to  pay  to  the  underwriters,  and  which 
they  had  acknowledged  the  receipt  of.  The  assured  have  had  the  benefit  of 
the  policies,  and  if  the  underwriters  were  liable  upon  the  risk,  they  were  war¬ 
ranted  in  calling  upon  the  broker  to  pay  the  premiums.  In  point  of  justice 
the  assured  ought  to  pay  the  broker,  or  in  the  event  which  has  happened,  his 
assignees.  In  an  ordinary  case  the  assurers  would  have  no  claim  upon  the 
assured  for  the  premium,  because,  by  the  policy,  they  acknowledge  the  receipt 
of  it.  Here,  there  is  no  such  acknowledgment,  and  therefore  it  may  lie  said 
the  assurers  may  claim  the  premiums  from  the  assured,  a  contract  cannot  be 
raised  by  an  implication  of  law,  except  in  the  absence  of  an  express  contract. 
Now,  here  there  was  an  express  contract  between  the  underwriters  and  the 
assured,  through  the  agent,  and  by  that  contract  the  underwriters  agreed  to  look 
to  the  broker  alone  for  the  premium.  Then  it  is  necessary  to  consider  in  what 
r  ^'551  1  broker  stands,  in  order  to  see  whether  he  is  entitled 

L  J  to  call  upon  the  assured  for  the  premium.  The  underwriters  have 

a  claim  upon  him  for  the  full  amount  of  premiums  |  and,  if  that  be  so,  he 
ought  to  recover  those  premiums  from  the  persons  who  have  had  the  benefit  of 
the  policies.  But  a  difficulty  arises  from  the  peculiar  form  of  the  declaration, 
and  the  particulars  of  the  plaintiff’s  demand.  It  seems  to  me  that  he  cannot 
recover  the  premiums,  as  money  paid  to  the  defendant’s  use,  because  the  bank¬ 
rupt  never  actually  paid  any  money,  but  when  we  look  at  the  form  of  the 
declaration,  and  leave  out  parts  which  may  be  fairly  omitted,  I  think  the  plain¬ 
tiffs  may  recover  the  full  amount  of  their  demand ;  and  I  am  of  opinion  that 
they  are  entitled  to  recover  the  31/.  Is.,  which  may  be  considered  as  a  com¬ 
pensation  for  the  work  and  labour  of  the  broker  in  making  the  insurance.” 

3.  In  the  case  of  Edgar  v.  Bumstead^  {a)  it  was  held,  that  where  after  the 
happening  of  a  loss  the  broker  paid  the  subscription  of  one  of  the  underwriters 


(a)  1  Camp.  4ll. 
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to  the  assured,  he  could  not  recover  it  back  again  from  the  assured,  upon  dis¬ 
covering  the  fact  of  .the  insolvency  of  the  underwriter. 

The  plaintiff  being  an  insurance  broker,  got  a  })olicy  underwritten  for  the 
defendant,  a  merchant,  on  the  ship  JllfrecU  which  was  subscribed  (amongst 
others)  by  one  Lomos,  A  loss  happened,  whereupon  the  plaintiff  paid  the 
full  amount  of  the  sum  insured  to  the  defendant.  Previously  to  this,  Lomos 
had  become  insolvent,  without  the  plaintiff  being  aware  of  the  fact ;  and  it  was 
now  contended  that  he  had  a  right  to  recover  the  sum  he  had  paid  to  the  defend¬ 
ant  in  respect  to  Lomos' s  subscription,  as  money  paid  under  a  mistake  of  the 
fact.  But  Lord  Ellcnborough  held  that  an  account  of  the  well-known  course 
of  dealing  between  the  insurance  broker,  the  merchant,  and  the  underwriter, 
the  money  could  not,  under  those  circumstances,  be  recovered  back  from  the 
assured.” 

^The  question  of  credit  for  premiums  between  the  broker  and  p  *552  1 

underwriter,  arose  in  the  case  of  Edgar  and  another^  Jlssignees^  L  J 

4^c.,  of  Carden^  v.  Foivler  and  another^  [a)  an  action  brought  by  the  assignees 
of  a  bankrupt  underwriter  against  the  brokers,  for  pr^iums  supposed  to  have 
been  received  by  the  latter  from  the  assured,  for  policies  which  they  (the 
brokers)  had  procured  the  bankrupt  to  subscribe  as  an  underwriter.  For  these 
very  premiums  the  brokers  had  given  the  underwriter  credit  in  their  account 
with  him,  and  had  again  taken  credit  for  them  in  their  account  with  the  assured. 
The  counsel  in  the  cause,  the  very  learned  Judge,  (Mr.  Justice  Le  Blancd) 
before  whom  it  was  tried,  and  Lord  EUenborough  and  the  other  Judges  of  the 
Court  of  King’s  Bench,  before  whom  it  was  brought  upon  a  case  reserved  for 
their  opinion,  never  seem  to  have  doubted,  that  the  underwriter  may  maintain 
an  action  directly  against  the  broker  for  premiums.  But  that  case  was  decided, 
as  to  the  main  point,  in  favour  of  the  broker,  because  the  premiums  in  question 
were  for  re  assurances,  which  are  illegal  by  the  19  Geo.  2,  c.  37,  and  which 
the  broker  had  not  in  fact  received  from  the  assured,  but  only  credit  for  them 
had  been  given  in  account  between  the  broker  and  underwriter. 

4.  The  relative  situation,  in  which  broker,  assured,  and  underwriter  stand  to 
each  other,  has  been  more  frequently  discussed  of  late  years  upon  questions  of 
premium,  on  account  of  several  failures,  which  made  the  decision  of  these 
points  of  consequence  to  their  respective  estates. 

A  question  of  this  nature  arose  about  1786,  in  the  case  of  Grove  v.  Du¬ 
bois,  (b)  when  it  was  held  that  in  an  action  by  the  assignees  of  a  bankrupt 
underwriter  against  the  broker,  for  premiums  of  insurance  upon  policies  under¬ 
written  by  the  bankrupt  for  the  broker  in  his  own  name  :  the  broker  having  a 
del  credere  commission  from  his  principal,  might  set  off  under  the  general  issue 
upon  the  statute  of  5  Geo.  2  (c)  respecting  mutual  credit,  losses  which  had  hap¬ 
pened  before  "^the  bankruptcy,  and  for  which  premiums  the  under-  p  ^1^553  q 
writer  had  debited  the  broker.  ^  J 

This  doctrine  was  soon  after  extended  to  a  case  of  Bize  v.  Dickason,  (a) 
where,  though  the  loss  had  happened  before,  the  adjustment  did  not  take  place 
till  after  the  bankruptcy. 

In  the  next  case,  S/iee  v.  Clarkson,  [b)  the  Court  of  King’s  Bench,  held, 
that  as  the  broker  is  the  mutual  agent  both  of  the  assured  and  underwriter, 
while  the  premium  remains  in  his  hands,  for  the  use  of  the  underwriters,  if  he 
receive  notice  of  an  event  entitling  the  assured  to  a  return  of  premium,  before 
any  action  brought  against  him  for  the  whole  of  the  premium,  he  is  entitled  to 


(а)  3  East,  222.  (6)  1  T.  R.  112. 

(c)  See  6  Geo.  4,  c.  16,  s.  50.  (a)  1  T.  R.  287. 

(б)  12  East,  507;  and  see  Lord  C.  J.  Mansfield’s  opinion  in  4  Taunt.  248. 
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deduct  such  returns,  and  only  to  pay  over  the  difference  to  the  underwriter,  he 
never  having  parted  with  the  policies.  In  this  case  there  v/as  no  bankruptcy, 
and  of  course  no  question  about  mutual  credit. 

But  in  the  next  case  of  Minett^  Assignee  of  Barchard  v.  Forrester^  (c)  a 
bankruptcy  had  happened,  and  the  Court  of  Common  Pleas  were  clearly  of 
opinion,  that  the  broker  is  the  agent  for  both  parties ;  first,  for  the  insured  in 
effecting  the  policy,  and  in  every  thing  that  is  to  be  done  in  consequence  of  it, 
then  he  is  agent  for  the  underwriter  as  to  the  premium,  but  for  nothing  else ; 
and  that  when  once  a  bankruptcy  had  taken  place,  the  broker  cannot,  in  any 
sense,  be  said  to  be  an  agent  for  the  underwriter,  as  the  authority  given  by  the 
underwriter  himself  ceases  after  his  bankruptcy ;  and  when  he  became  a  bank¬ 
rupt,  his  right  to  the  premium  was  immediately  communicated  to  his  assignees. 
That  Court  therefore  held,  that  an  insurance  broker  indebted  to  a  bankrupt 
underwriter  for  premiums,  cannot,  without  some  special  authority,  set  off 
against  that  debt  sums  due  to  the  assured  for  return  of  premium,  whether  those 
returns  became  due  after  or  before  the  bankruptcy.  And  relying  on  the  above 
r  *554  1  decided  accordingly,  as  to  returns  of  premiums  *for 

L  J  arrival,  which  had  taken  place  after  the  bankruptcy.  («) 

In  a  subsequent  case  of  Glennie  v.  Edmunds^  {h)  here  an  action  was  brought 
by  the  assignees  of  an  assured,  who  had  become  bankrupt,  and  who  always 
acted  as  his  own  broker,  for  a  total  loss,  the  underwriter  was  not  allowed  to  set 
off  as  a  mutual  credit,  premiums  due  from  the  bankrupt  upon  that  and  other 
policies.  It  does  not  appear  that  the  statute  of  19  Geo.  2,  c.  32,  which  enables 
the  assured  to  claim  against  bankrupt  underwriters,  as  if  the  loss  had  actually 
happened,  was  observed  upon  at  the  Bar.  Supposing  both  parties  had  become 
bankrupts,  the  assignees  of  the  assured  could  have  claimed  the  loss  against  the 
estate  of  the  underwriter.  Would  not  the  equity  of  the  same  statute  have 
allowed  the  premiums  to  be  set  off ;  and  as  no  broker  intervened  in  this  case, 
may  it  not  be  considered  that  this  is  strictly  a  case  of  mutual  credit?  (c) 

In  Parker^  Assignee  of  Parker^  v.  Smithy  {d)  which  was  an  action  by  the 
assignees  of  an  underwriter  against  insurance  brokers  for  the  balance  of  an 
adjusted  account,  and  also  for  premiums  due  to  the  bankrupt  upon  policies 
underwritten  before  the  bankruptcy,  the  brokers  are  not  entitled  to  deduct  for 
returns  of  premium  which  formed  a  part  of  the  adjusted  account,  but  where  the 
events  entitling  them  to  the  return  were  not  known  till  after  the  adjustment : 
neither  can  the  brokers  deduct  for  returns  of  premium  on  policies,  for  the  pre¬ 
miums  of  which  the  action  is  brought,  the  events  entitling  them  to  which 
returns  happened  before  the  bankruptcy,  but  were  not  adjusted  |  neither  can 
they  deduct  where  the  events  happened  since  the  bankruptcy,  but  before  the 
commencement  of  the  action,  the  brokers  having  neither  a  del  credere  commis¬ 
sion,  (a  circumstance  which  we  shall  presently  see,  the  Court  considered  as 
r  *555  1  milking  no  difference,)  nor  being  personally  *interested  in  the 

L  J  insurance.  In  giving  the  judgment,  the  Court  expressly  founded 

it  upon  a  conformity  to  that  of  Minett^  Assignee  of  Barchard^  v.  Forrester^ 
in  the  Court  of  Common  Pleas,  (e) 

In  Grove  v.  Duhois^  and  Bize  v.  Bickason,  there  was  a  del  credere  com¬ 
mission,  a  fact  which  pressed  in  the  case  of  Gumming  v.  Forrester;  (/)  but 
Lord  Ellenborough  said,  in  giving  judgment,  he  could  not  conceive  how  a 
contract  between  A.  and  B.  can  vary  the  rights  between  B.  and  a  third  person. 


(c)  Goldschmidt  V.  Lyon,  4  Taunt.  534.  (a)  See  6  Geo.  4,  c.  16,  ss.  50,  51. 

(6)  4  Taunt.  775. 

(c)  See  Graham  v.  Russell,  B.  R.  Michaelmas,  57  Geo.  3.  Parkins.  814;  and  see  now 
6  Geo.  4,  c.  16,  s.  53.  (d)  East,  382. 

(e)  Ante,  p.  553.  (/)  1  M.  &  S.  494. 
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who  is  a  stranger  to  it,  and  empower  B.  to  set  up  a  claim  against  him  as  derived 
out  of  that  contract.  And  therefore  the  Court  decided,  that  where  a  broker 
made  policies  in  the  name  of  his  principal  under  a  del  credere  commission,  he 
could  not  set-off  against  an  action  for  the  premium  total  losses  which  happened 
on  those  policies,  although  the  broker  had  accounted  for  them  with  his  principal. 

In  this  last  case  there  was  no  bankruptcy,  and  Lord  Ellenhorough  also 
observed,  that  in  Grove  v.  Dubois^  the  policy  was  filled  up  in  the  name  of  the 
broker,  and  the  whole  dealing  was  between  the  broker  and  the  underwriter. 

He  also  made  a  similar  observation  in  the  case  of  Roster^  Assignee  of  Sivan 
V.  Eason,  (c)  where  the  Court  of  King’s  Bench  held,  after  time  taken  to  delib¬ 
erate,  that  in  an  action  brought  by  the  assignees  of  a  bankrupt  underwriter,  the 
broker  could  only  set  off  such  losses  and  returns  as  were  due  on  policies  made 
in  the  broker’s  own  firm,  such  losses  and  returns  having  become  due  on  those 
policies  before  the  underwriter  stopped  payment,  though  never  adjusted  by  the 
bankrupt,  and  for  the  amount  of  which  losses  and  returns  the  broker  had  given 
their  principals  credit.  But  the  Court  also  decided  that  the  broker  could  not 
set-off,  where  the  policies  were  made  in  the  name  of  -the  principals  themselves, 
though  the  broker  had  a  del  credere  commission. 

And  in  a  subsequent  case  of  Parker  v.  Beasly,  {d)  the  *Court  ^  ^1^550  q 
of  King’s  Bench,  adopting  the  distinction  just  made,  decided,  that  ^ 

where  brokers  made  policies  on  goods  on  account  of  their  principals,  but  in 
their  own  names,  and  accepted  bills  drawn  on  them  on  the  goods  which  were 
consigned  to  them,  and  lost  before  their  arrival,  held,  that  the  broker  might  set 
off  such  losses  against  the  assignees  of  the  bankrupt  underwriter,  though  there 
was  no  commission  del  credere,  nor  any  adjustment. 

5.  The  main  point  in  all  these  cases  is,  that  bankruptcy  determines  agency, 
and  vests  all  the  bankrupt’s  rights  in  the  assignees  ;  and  that  the  broker  acted 
under  a  del  credere  commission,  cannot  be  in  any  other  situation  with  respect 
to  a  third  person  than  he  would  be  without  it  5  but  that  wherever  all  the  deal¬ 
ings  are  between  the  underwriter  and  broker  as  principal,  and  the  underwriter 
knows  him  in  no  other  character,  there  the  rights  of  a  principal  attach  upon 
him. 

In  the  case  of  Housten,  Executor,  v.  Robertson,  {a)  the  Court  of  Common 
Pleas,  in  conformity  to  the  principle  of  all  the  above  decisions,  held  that  death 
was  to  be  put  on  the  same  footing  as  bankruptcy ;  and  that  as  the  bankruptcy 
in  the  one  case  caused  the  authority  of  the  agent  to  cease,  so  did  death  in  the 
other.  The  interest  in  the  one  case  became  vested  in  the  assignees ;  in  the 
other,  in  the  executors.  And  therefore  they  held,  that  in  an  action  by  the 
executors  of  an  underwriter  against  a  broker  for  premiums  due  on  policies  sub¬ 
scribed  by  their  testator,  the  broker  could  not  set  off  returns  of  premium  which 
became  due  after  the  death  of  the  testator. 

6.  Having  now  referred  to  the  principal  decisions  to  which  the  Courts,  in 

the  earlier  cases,  came  upon  this  subject,  and  to  the  effect  which  they  held  that 
the  bankruptcy  or  death  of  the  underwriters  had  upon  the  running  accounts 
between  them  and  the  broker,  I  shall  now  proceed  to  consider  the  more  recent 
cases  in  which  the  effect,  which  passing  the  accounts  between  the  broker,  the 
underwriter,  and  the  ^assured,  according  to  a  known  custom  of  p  5srip:7  -1 
Lloyd'* s,  has  in  discharging  the  debt  of  the  underwriter  to  the  latter,  •-  -* 

been  fully  discussed  and  settled. 

It  has  been  already  observed  that  the  insurance  broker  is  agent  both  for  the 
assured  and  the  underwriter.  His  duty  to  the  assured  is  to  receive  from  the 


(c)  2  M.  &  S.  112. 
(a)  2  Marsh.  138. 


{d)  2  M.  &  S.  423. 
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underwriter  the  proceeds  of  the  settlement  of  a  loss,  and  his  duty  to  the  under¬ 
writer  is  to  pay  them,  when  received,  to  the  assured.  Although  the  policy 
contains  an  acknowledgment,  that  the  premium  has  been  paid  by  the  assured 
to  the  underwriter,  it  is  not  usual  for  the  broker  to  pay  it  at  the  time  of  making 
the  policy,  but  the  underwriter  gives  him  credit  for  it,  and  looks  to  him  for 
payment,  and  at  that  time  frequently  knows  nothing  whatever  of  the  assured. 
But  when  a  loss  happens,  a  debt  then  arises  to  the  assured  from  the  underwriter, 
and  the  latter  can  only  discharge  that  debt,  either  by  payment  to  the  assured 
himself,  or  to  his  agent  lawfully  authorized  to  receive  it. 

Lord  Tenterden^  in  Scott  v.  Irving,  {a)  says,  “the  general  rule  is,  that  the 
broker  is  debtor  to  the  underwriter  for  the  premium ;  and  the  underwriter  is 
debtor  to  the  assured  for  the  loss.”  When  the  broker  has  made  the  insurance, 
he  usually  remits  the  policy  to  the  assured,  and  when  a  loss  occurs,  the  assured 
sends  it  back  again  to  the  broker,  and  thereby  renders  him  his  agent  to  settle 
with  the  underwriter.  Now  the  well  known  rule  of  law  respecting  agents 
receiving  money  on  behalf  of  their  principals  is  this,  that  “where  a  creditor 
employs  an  agent  to  receive  money  from  his  debtor,  and  the  agent  receives  it, 
the  debtor  is  discharged  as  against  the  principal ;  but  if  the  agent,  instead  of 
receiving  money,  writes  off  money  due  from  him  to  the  debtor  the  latter  is  not 
discharged.”  {b)  But,  in  cases  of  insurance,  this  general  rule  of  law  is  relaxed 
by  a  usage,  amongst  merchants,  insurance  brokers,  and  underwriters  in  the  city 
of  London,  to  set  off  the  general  balance  of  the  accounts  between  the  broker 
r  ^558  1  underwriter,  at  the  time  of  the  loss,  against  the  loss,  and 

L  J  ^for  the  broker  then  to  debit  himself  to  that  amount  in  his  account 

with  the  assured ;  and  that  this  is  considered,  by  the  custom,  a  discharge,  by 
the  underwriter,  of  his  debt  to  the  assured.  The  Courts  have  been  very  slow 
in  suffering  this  usage  to  infringe  the  above-mentioned  general  rule  of  law,  but 
it  now  may  be  considered  as  decided,  that  when  the  usage  is  within  the  know¬ 
ledge  of  the  assured,  and  assented  to  by  him,  this  passing  of  the  accounts 
between  the  broker,  the  underwriter  and  assured,  operates  as  a  payment  to  the 
latter,  and  an  extinguishment  of  the  underwriter’s  debt. 

Lord  Abinger,  in  delivering  the  judgment  of  the  Court  of  Exchequer  in  the 
recent  case  of  Stewart  v.  Aberdein,  (c)  when  this  subject  was  fully  discussed, 
concludes  in  these  words :  “it  must  not  be  considered  that  by  this  decision  the 
Court  means  to  overrule  any  case  deciding  that  when  a  principal  employs  an 
agent  to  receive  money,  and  pay  it  over  to  him,  the  agent  does  not  thereby 
acquire  any  authority  to  pay  a  demand  of  his  own  upon  the  debtor  by  a  set  off 
in  account  with  him.  But  the  Court  is  of  opinion  that  where  an  insurance 
broker,  or  any  other  mercantile  agent,  has  been  employed  to  receive  money  for 
another,  in  the  general  course  of  his  business,  and  where  the  known  general 
course  of  business  is  for  the  agent  to  keep  a  running  account  with  the  principal, 
and  to  credit  him  with  sums  he  may  have  received  by  credits  in  account  with 
the  debtor,  with  whom  he  also  keeps  running  accounts,  and  not  merely  with 
moneys  actually  received,  the  rule  laid  down  in  these  cases  cannot  be  properly 
applied,  but  it  must  be  understood  that  where  an  account  is  bond  Jide  settled 
according  to  that  known  usage,  the  original  debtor  is  discharged,  and  the  agent 
becomes  the  debtor,  according  to  the  meaning  and  intention,  and  with  the 
authority  of  the  principal.” 

As  the  principles  of  law  settled  by  these  cases  are  of  great  importance,  I  feel 
compelled  to  refer  to  them  at  some  length. 


(«)  1  B.  &  Ad.  612. 

\h)  Per  Lord  Tenterden,  in  Russel  v.  Bangley,  4  B.  Ad.  398. 
(c)  4  M.  &  W.  228. 
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The  first  case  is  that  of  Russel  v.  Bangley.  («)  It  was  *an  p 
action  on  a  policy  of  insurance  subscribed  by  the  defendant  for  L  J 

150/.  The  policy  was  made  in  October.,  1819,  by  one  Savery,  a  broker,  who 
returned  it  to  the  assured.  A  loss  having  afterwards  happened,  the  plaintifi’ 
delivered  it  back  to  Savery  to  get  the  loss  adjusted.  On  the  15lh  of  March., 
the  loss  was  adjusted  by  the  defendant,  payable  at  one  month.  Savery  then 
made  out  and  transmitted  to  the  plaintiff  his  account  current,  in  which  he  made 
him  debtor  for  various  premiums  upon  former  policies,  and  credited  him  with 
150/.,  the  amount  of  the  loss  upon  the  policy,  and  the  balance  due  to  the  plain¬ 
tiff  on  this  account  was  133/.  4s.  For  that  sum  the  plaintiff  drew  a  bill  at  two 
months  on  Savery,  which  the  latter  accepted.  Savery,  at  the  same  time, 
debited  the  defendant  with  the  amount  of  this  loss  in  his  account.  The  policy 
remained  in  Savery’s  hands,  but  the  name  of  the  defendant  was  not  cancelled. 
The  bill  drawn  by  the  plaintiff  became  due  on  the  21st  of  May,  but  was  not 
paid,  and  soon  afterwards  Savery  became  bankrupt.  It  was  proved  that  it 
was  usual  in  the  insurance  business  for  the  broker  to  settle  with  the  underwriter 
according  to  the  state  of  the  account  between  them.  If  the  account  was  against 
the  underwriter,  the  latter  paid  the  amount  of  the  loss  or  the  balance  (after 
deducting  the  premium)  to  the  broker  at  the  expiration  of  the  month,  but  if  the 
account  was  in  his  favour,  then  no  money  passed  to  the  broker,  but  the  latter 
debited  the  underwriter  with  the  loss,  and  settled  the  balance  of  the  account  at 
the  end  of  the  year.  Between  the  assured  and  the  broker  the  balance  is  either 
paid  or  carried  to  the  credit  of  the  assured,  at  the  option  of  the  latter.  At  the 
trial  before  Grcdiam,  B.,  at  Bristol,  the  plaintiff  was  nonsuited,  with  liberty 
given  him  by  the  learned  Judge  to  move  to  enter  a  verdict.  A  rule  nisi  having 
been  obtained,  after  the  argument,  Abbott,  C.  J.,  said,  “The  general  rule  of 
law  is,  that  if  a  creditor  employs  an  agent  to  receive  money  from  a  debtor,  and 
the  agent  receives  it,  the  debtor  is  discharged  as  against  the  principal ;  but  if  the 
agent,  instead  of  receiving  money,  writes  off  money  due  from  him  to  the 
debtor,  then  *the  latter  is  not  discharged.  In  cases  of  insurances,  p  ^5^550  J 
usage  may  possibly  introduce  a  different  rule ;  but  at  all  events  an  ^  J 

underwriter  has  never  been  considered  discharged  as  against  the  assured,  until 
his  name  has  been  struck  off  the  policy.  If  the  underwriter  relies  on  his  com¬ 
munication  with  the  broker  as  discharging  him  without  actual  payment  of  the 
money,  he  should  insist  that  his  name  should  be  struck  off  the  policy.  If  that 
be  done,  and  the  plaintiff  then  forbears  to  call  upon  him  for  payment  within 
the  period  warranted  by  the  usage  of  trade,  then  the  underwriter  may  be  dis¬ 
charged,  but  not  otherwise.”  The  rest  of  the  Court  were  of  the  same  opinion, 
and  the  rule  for  a  new  trial  was  made  absolute. 

Todd  V.  Reid,  (b)  was  decided  in  the  sajaie  year  with  Russel  v.  Bangley, 
and  previous  to  it.  The  case  is  very  shortly  reported.  And  the  opinion  of 
Abbott,  C.  J.,  expressed  at  the  trial  respecting  the  usage,  was  afterwards 
qualified  by  him  (as  we  have  seen)  in  giving  judgment  in  Russel  v.  Bangley, 
and  the  general  terms  made  use  of  by  the  Court  must  be  considered  now  as 
inconsistent  with  the  more  recent  decisions. 

The  next  case  in  order  of  time,  was  the  important  case  of  Bartlett  v.  Pent- 
land,  (c)  argued  in  Easter  Term,  1830,  in  which  the  usage  and  practice  of 
Lloyd’s  were  brought  fully  before  the  Court.  In  this  case  likewise,  the  Court 
held  that  the  underwriter  was  not  discharged  by  a  settlement  with  the  broker. 
But  the  reason  of  this  decision  appears  to  have  been  that  the  circumstances 
raised  a  strong  presumption  that  the  plaintiffs  were  ignorant  of  the  usage,  and 


(a)  4  B.  &  A.  395. 
(c)  10  B.  &  C.  760. 


{b)  4  B.  &  A.  210. 
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that  they  merely  commissioned  Mitchell,  the  broker,  to  receive  for  them  the 
loss,  and  pay  it  over  to  them,  “stating  that  he  knew  better  how  to  act  than 
they,  as  they  never  had  a  loss  before,”  and  it  was,  therefore,  impossible  for 
them  to  be  considered  to  have  had  such  a  knowledge  of  the  custom  for  them  to 
authorize  the  broker  to  make  such  a  settlement  for  them  with  the  underwriter, 
r  *561  1  Scott  V.  Irvings  (a)  was  decided  in  Michaelmas 

L  -*  Term,  in  the  same  year.  It  was  an  action  on  a  policy  of  insurance 

“at  and  from  Gibraltar  to  Havannah^  on  a  cargo  of  cottons,  by  the  Union/’* 
At  the  trial  before  Lord  Tenterden^  C.  J.,  at  Guildhall^  a  verdict  was  found 
for  the  plaintiff,  damages  100/.,  subject  to  the  opinion  of  the  Court,  on  the 
following  case : — 

On  the  27th  July^  1824,  a  cargo  of  cotton,  the  property  of  the  plaintiff,  was 
shipped  on  board  the  Union  at  Gibraltar^  to  be  carried  thence  to  Havannalu 
On  the  3rd  September^  1824,  the  plaintiff,  who  resided  at  Glasgoiv,  wrote  to 
Mitchell,  an  insurance  broker  at  Lloyd's^  to  get  iOO/.  insured;  and  accordingly 
the  defendant,  an  underwriter  at  Lloyd* subscribed  the  policy  on  which  the 
action  was  brought,  and  which  stated,  on  the  face  of  it,  to  be  made  by  Mitchell, 
agent,  on  the  cotton  by  the  Union^  “at  and  from  Gibraltar  to  Havannah^  for 
100/.,  at  a  premium  of  six  guineas  per  cent.”  The  policy  was  in  the  usual 
printed  form,  and  contained  an  acknowledgment  that  the  premium  had  been 
paid  by  the  assured  to  the  underwriters.  An  account  had,  for  several  years, 
been  kept  between  the  defendant  and  Mitchell,  in  the  usual  way  in  which 
accounts  between  underwriters  and  brokers  are  kept,  in  conducting  business  at 
Lloyd* and  Mitchell  was  debited  in  this  account  for  the  premiums  on  the  said 
policy.  The  Union  was  afterwards  lost.  When  this  became  known  to  the 
plaintiff,  he  gave  Mitchell  directions  to  obtain  a  settlement  of  the  loss,  and 
Mitchell  laid  the  policy  and  papers  before  the  defendant,  and  other  underwriters 
on  the  policy,  at  Lloyd* in  the  ordinary  course  of  the  business  there.  After 
some  delay,  the  defendant,  on  the  8th  March^  1826,  signed  his  initials  to  the 
following  adjustment  of  the  policy “Settled  a  loss  of  100/.  per  cent,  on  this 
policy,  payable  in  a  month;”  and  the  defendant  at  the  lime  struck  his  pen 
through  his  subscription  to  the  policy,  and  also  through  his  initials  of  the  settle- 
r  *562  1  of  ^oss.  On  the  *25th  March^  1826,  the  defendant  and 
L  J  Mitchell  had  an  account  then  standing  between  them.  In  that 

account  Mitchell  was  debited  46/.  for  various  premiums,  and  100/.  was  placed 
to  his  credit  on  account  of  the  loss  per  Union,  The  defendant  paid  Mitchell 
54/.,  and  took  a  receipt  for  that  sum,  stated  to  be  the  balance  of  loss  per  Union, 
There  were  no  transactions  between  the  defendant  and  Mitchell  after  this  settle¬ 
ment.  On  the  3rd  Aprils  1826,  Mitchell  wrote  to  the  plaintiff  that  he  had  got 
the  last  underwriter  on  the  policy  tp  sign  it  off,  and  enclosed  a  statement  of  the 
account,  balance  554/.  Is.  to  the  plaintiff’s  credit  for  which  he  was  at  liberty 
to  draw  in  the  usual  way.  In  the  account  in  the  letter,  the  plaintiff  had  a 
credit  of  700/.  loss  by  the  Union.  On  the  7th  Aprils  the  plaintiff  drew  on 
Mitchell,  at  ten  days’  sight,  for  554/.  75.,  stating  at  the  same  time,  by  letter, 
that  he  did  not  know  at  what  lime  it  was  usual  to  draw  for  such  a  balance, 
this  being  the  first  total  loss  he  had  ever  had  in  London.  Mitchell  refused  to 
accept  the  bill,  and,  on  the  15th  April,  wrote  to  the  plaintiff,  stating  that  he 
could  not,  under  any  circumstances,  have  accepted  it,  unless  drawn  by  per¬ 
mission;  but,  that,  in  consequence  of  difficulties,  he  had  been  compelled  to 
suspend  payment.  He  further  stated  : — “The  custom  of  Lloyd’s  Coffee  House 
is  to  wait  one  month  after  the  loss  is  signed  off,  and  then  draw  at  three.  When 
the  underwriters  sign  off,  it  is  to  pay  in  one  month,  and  is  generally  settled 


(a)  1  B  &  Ad.  605. 
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when  the  accounts  can  be  made  out  and  agreed;  but  it  often  happens,  that  a 
broker  has  little  or  no  part  of  the  loss  to  receive,  as  the  underwriters  may  have 
sufficient  premiums  at  their  credit  to  cover  the  loss.  Of  the  loss  per  Union^ 
I  have  received  208/.  from  the  underwriters ;  and  it  is  a  matter  of  great  regret 
to  me  that  I  received  any  of  it.” 

Evidence  was  given,  on  the  part  of  the  defendant,  that  it  is  not  usual  for  the 
broker  to  pay  the  premium  on  making  the  policy ;  that  an  account  is  kept 
between  the  broker  and  underwriter  to  the  end  of  the  year,  when  they  strike 
a  balance,  averages,  deductions,  and  returns,  being  placed  to  the  p  ^^553  ~| 

credit  %f  the  broker;  but  losses,  if  they  exceed  the  amount  due  b  J 

from  the  broker  at  the  time  when  they  are  known,  are  settled  before  the  end 
of  the  year ;  and  on  that  settlement  the  amount  due  from  the  broker  for  pre¬ 
miums  up  to  the  date  of  the  knowledge  of  the  loss  is  set  against  the  loss.  On 
adjustment  of  losses,  payment  is  generally  made  in  about  a  month,  but  some¬ 
times  the  underwriter  pays  sooner.  The  month  is  an  indulgence  to  the  under¬ 
writer.  The  assured  may  interfeie  by  himself  or  by  another  broker.  If  a 
broker  who  has  not  made  the  policy  comes  to  settle/  the  loss,  the  authority  of 
the  principal  is  required.  It  is  a  general  practice  for  the  broker  to  charge  the 
merchant  with  the  premiums  up  to  the  expiration  of  the  month  allowed  by  the 
underwriter,  and  accept  a  bill  at  three  months  for  the  balance.  After  the  argu¬ 
ment  at  the  Bar,  in  which  the  preceding  cases  were  referred  to. 

Lord  Tenterden^  C.  J.— “I  am  of  opinion  that  the  plaintiff  is  entitled  to 
recover  the  sum  of  46/.,  the  amount  of  the  premium  due  from  the  broker  to  the 
underwriter,  and  allowed  in  account  with  them ;  but  not  the  sum  of  54/.,  which 
was  actually  paid  in  money  by  the  defendant  to  the  broker.  The  general  rule 
is  that  the  broker  is  debtor  to  the  underwriter  for  the  premium,  and  the  under¬ 
writer  debtor  to  the  assured  for  the  loss.  If  the  usage  relied  upon  in  this  case 
were  allowed  to  prevail,  it  would  have  the  effect  of  making  the  broker,  and  not 
the  underwriter,  the  debtor  to  the  assured  for  the  loss.  Such  a  usage,  however, 
can  be  binding  only  on  those  who  are  acquainted  with  it  and  have  consented  to 
be  bound  by  it.  There  may,  possibly,  be  cases  proved  where  an  assured, 
cognizant  of  such  usage,  may  be  supposed  to  have  assented  to  it,  and  therefore 
may  be  bound.  Here  no  such  assent  is  shown,  nor  can  it  be  inferred  from  the 
delay  which  has  taken  place  in  the  prosecution  of  this  claim.  If,  indeed,  in 
that  interval  of  delay  after  the  receipt  of  Mitchell’s  letter  of  the  15th  Jlpril,  the 
relative  situation  of  the  underwriter  and  broker  had  been  changed,  as  if  the 
underwriter,  on  the  supposition  that  the  loss  had  been  paid,  by  the  allowance 
of  the  46/.  on  account,  had  given  the  broker  fresh  credit  for  *other  p  5^534  q 
premiums  in  account,  there  might  have  been  ground  for  contending  L  J 

that  the  acquiescence  of  the  plaintiff  should  bind  him,  as  the  underwriter  would 
otherwise  have  been  prejudiced.  As  to  the  sum  of  54/.,  which  was  actually 
paid  in  money  by  the  underwriter  to  the  broker,  I  think  the  plaintiff  is  not 
entitled  to  recover  that  sum.  The  ground  upon  which  he  claims  it  is,  that  the 
underwriter,  by  his  adjustment,  having  stipulated  to  pay  in  a  month,  could  not 
discharge  himself  against  the  assured  by  payment  to  the  broker  before  the  end 
of  the  month.  But  the  authority  given  by  the  plaintiff  to  the  broker  was  a 
general  authority  to  receive  payment  in  money.  The  plaintiff,  therefore,  is 
bound  by  the  payment  so  made  to  the  broker,  and  the  verdict  must  be  reduced 
to  46/.”  The  rest  of  the  Court  concurred. 

This  subject  was  again  brought  before  the  attention  of  the  Court,  in  the 
recent  case  of  Stewart  v.  Jlherdein^  {a)  in  the  Exchequer,  to  which  I  have 
before  referred.  In  this  case  the  Court  thought  that  there  was  sufficient  evi- 


(a)  4  M.  &  W.  211. 
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clence  of  a  knowledge  in  the  plaintiff  of  the  usage  between  the  broker  and  under¬ 
writers,  to  make  settlements  in  account,  by  taking  credits  in  payments.  And 
they  held  that  the  underwriter  was  thereby  discharged. 

At  the  trial  before  Lord  Abinger^  at  GuildUall^  it  appeared  that  the  policy 
was  made  on  the  26th  of  September^  1835,  and  the  defendant  was  an  under¬ 
writer  upon  it  for  100/.  The  loss  appeared  on  Lloyd’s  books,  in  May,  1836. 
At  the  time  of  the  loss  thus  appearing,  Douglas,  Anderson  ^  Co.,  the  insu¬ 
rance  brokers,  were  indebted  to  the  defendant  in  a  balance  of  217/.  3s.  8r/.,  on 
their  underwriting  account  of  the  previous  year,  up  to  March,  1836 ;  and  in 
the  month  of  June,  their  clerk  agreed  this  account  with  the  defendant’s  clerk, 
and  paid  him  the  sum  of  100/.,  leaving  117/.  3s.  Sd.  on  the  account,  which 
was  retained  to  meet  the  loss  on  the  Vrow  Elizabeth.  The  loss  was  adjusted 
on  the  20th  of  September,  by  the  defendant  and  all  the  other  underwriters, 
r  *565  -j  ^6^cept  two,  at  97/.  11s.  8(/.  percent.  A  memorandum  was  then 
L-  d  written  on  the  policy,  stating  the  loss  to  be  payable  at  one  month, 

and  the  defendant’s  subscription  was  struck  through,  and  the  loss  was  then 
passed  into  the  accounts  between  Douglas,  Anderson  8;  Co.,  and  the  defend¬ 
ant,  in  their  respective  books,  but  the  account  was  not  formally  agreed  between 
them.  The  plaintiffs  had  for  several  years  employed  Douglas,  Anderson  8f 
Co.,  as  their  brokers,  for  making  insurances  in  London,  and  the  latter  had  a 
general  account  current,  as  well  as  an  insurance  account,  with  the  plaintiffs ; 
each  being  kept  quite  distinct,  and  the  balance  of  the  insurance  account  being 
at  certain  periods  carried  into  the  general  account  as  cash.  The  further  infor¬ 
mation  required  by  the  two  underwriters  being  laid  before  them  in  the  early 
part  of  November,  Douglas,  Anderson  ^  Co.,  advised  the  plaintiffs  of  the 
loss  being  about  to  be  settled  by  them,  the  plaintiffs  drew  two  bills  for  600/. 
cash,  on  the  16th  and  17th  of  November,  and  on  the  19th  of  November, 
Douglas,  Anderson  ^  Co.,  enclosed  them  a  credit  note  for  account  of  the  set¬ 
tlement  of  the  whole  loss,  the  amount  of  which  (1 155/.  3s.  10t/.)they,  Douglas, 
Anderson  ^  Co.,  carried  to  the  credit  of  their  insurance  account,  of  which 
they  sent  an  extract,  and  they  debited  the  plaintiffs  to  the  end  of  September, 
leaving  a  balance  of  886/.  12s.  Id.,  due  on  21st  of  February,  in  the  plaintiff’s 
favour,  which  they  transferred  to  the  credit  of  the  general  account.  At  the 
bottom  of  the  credit  note  was  written,  “Above  is  the  credit  note  of  the  loss  per 
Vrow  Elizabeth,  1155/.  3s.  lOrf.,  but  without  our  prejudice,  until  in  cash  from, 
the  underwriters.”  On  the  21st,  1836,  the  plaintife  acknowledged  the  receipt 
of  these  accounts,  and  stated  that  they  would  be  examined.  On  the  26th  of 
November,  Douglas,  Anderson  4"  Co.  stopped  payment,  and  as  soon  as  the 
plaintiffs  were  aware  of  this  circumstance,  they  demanded  payment  of  the 
underwriters,  and,  amongst  others,  of  the  defendant,  which  being  refused,  the 
present  action  was  brought.  At  the  trial,  several  insurance  brokers  were 
r  *566  1  stated  the  usage  at  Lloyd’s  as  to  '^settlements  between 

^  the  underwriters  and  brokers  to  be  such  as  were  stated  in  the 

former  cases,  and  it  was  also  stated  by  some  of  them  to  be  well  known  at 
Liverpool,  as  well  as  in  London.  It  was  contended  for  the  plaintiffs,  on  the 
authority  of  Russel  v.  Bangley,  and  Scott  v.  Irving,  that  the  set-off  between 
the  brokers  and  the  underwriter  was  not  binding  on  the  plaintiffs,  who  were 
not  expressly  shown  to  have  any  knowledge  of  the  usage  5  and  also  that  the 
memorandum  at  the  foot  of  the  credit  note  showed  that  the  brokers  did  not  treat 
the  settlement  as  being  conclusive,  as  a  payment  to  them  from  the  underwriters. 

The  Lord  Chief  Baron,  in  summing  up,  expressed  his  opinion  that  the 
notion  had  been  pushed  too  far  about  the  actual  payment  in  cash,  and  that  it 
appeared  to  him  that  if  one  man  has  to  pay  another  money  on  account  of  his 
principal,  and  there  is  money  due  to  him  from  such  other  person,  it  makes  no 
difference  to  the  principal  whether  there  is  an  interchange  of  bank  notes,  or  a 
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mere  transfer  of  accounts  from  one  side  to  the  other,  and  that  it  is  equally  a 
payment,  if  it  be  done  without  fraud.  He,  however,  left  the  whole  facts  to  the 
jury,  and  directed  them  to  consider  whether  parties  making  insurances  for  their 
own  benefit  through  an  agent,  must  not  know  w'hat  is  the  habit  of  dealing 
between  the  broker  and  the  underwriter ;  and  whether  the  authority  to  settle 
must  not  mean  that  the  broker  should  settle  in  the  same  way  as  is  the  custom 
to  settle  with  underwriters  With  respect  to  the  memorandum  at  the  foot 
of  the  credit  note,  his  Lordship  thought  that  all  which  it  imputed  was  this, — 
that  inasmuch  as  the  account  had  not  then  been  adjusted  by  all  the  underwriters, 
the  broker  allowing  the  assured  to  draw  for  the  whole  amount  of  the  loss  in  the 


meantime,  did  so  without  prejudice  to  their  rights,  in  case  the  others  should 
not  pay  or  settle  on  account  with  them.  The  jury  found  their  verdict  for  the 
defendant.  A  rule  nisi  having  been  obtained  for  a  new  trial,  after  the  argument 
at  the  Bar,  the  Court  took  time  to  consider  their  judgment,  which  was  after¬ 
wards  delivered  by  Lord  Jibin^er^  C.  B.  His  Lordship,  ^after  j-  ^ 


detailing  the  facts  of  the  case,  said,  “The  Court  has  taken  the 
whole  argument  into  full  consideration,  and  has  come/  to  the  conclusion,  that 
there  was  evidence  of  the  settlement  in  account ;  that  there  was  no  misdirection 
upon  the  letter,  the  meaning  of  w'hich,  as  part  of  a  mercantile  correspondence, 
was  left  to  the  judgment  of  a  jury  of  merchants,  nor  was  it  , material  to  the 
issue ;  and  finally  that  even  if  the  custom  was  not  specifically  proved  as  alleged, 
or  if  it  was  not  proved  that  the  plaintiffs  had  a  precise  knowledge  of  the  custom 
as  alleged,  yet  there  was  sufficient  evidence  of  a  custom  between  the  brokers 
and  underwriters,  to  make  settlements  in  account,  by  taking  credits  as  payments, 
and  also  of  the  knowledge  of  the  plaintiffs  of  such  a  custom,  and  of  their  author¬ 
izing  the  brokers  to  settle  with  the  underwriters,  and  to  give  them,  the  plain¬ 
tiffs,  credit  on  account  for  the  loss,  and  to  permit  them  to  draw  on  the  brokers 
for  the  amount.”  His  Lordship  then  went  on  to  say,  that  by  this  decision  the 
Court  must  not  be  considered  as  overruling  any  case  deciding  that  where  an 
agent  is  employed  by  his  principal  to  receive  money,  and  pay  it  over  to  him, 
the  agent  does  not  thereby  acquire  any  authority  to  pay  a  demand  of  his  own 
upon  the  debtor,  by  a  set-off  in  account  with  him,  and  concluded  by  laying 
down  the  general  rule  in  the  terms  I  have  adopted  at  the  commencement  of  this 
inquiry,  (n) 

In  the  case  of  Gibson  v.  Winter^  (b)  (which  was  decided  before  the  case  of 
Stewart  v.  Abcrdein)  in  which  a  broker  in  whose  name  a  policy  of  insurance 
under  seal  was  made,  brought  an  action  of  covenant,  and  the  defendants  pleaded 
payment  to  the  plaintiff  according  to  the  term  and  effect  of  the  policy,  and  the 
proof  was,  that  after  the  loss  happened,  the  assurers  paid  the  amount  to  the 
broker  by  allowing  him  credit  for  premiums  due  from  him  to  them,  it  was  held, 
that  although  this  was  no  payment  as  between  the  assured  and  the  assurers,  it 
was  a  good  payment  as  between  the  plaintiff  on  the  record  and  the  defendants ; 
for  a  trustee  suing  as  a  ^'plaintiff  in  a  Court  of  Law,  must  be  treated  p  ~\ 

in  all  respects  as  a  party  to  the  cause,  and  any  defence  against  him  ^  -1 

is  a  defence  against  the  cestui  qtie  trust  who  uses  his  name.  But  the  principle 
of  law,  whereby  the  setting  off  a  debt  from  the  broker  to  the  underwriter  has 
been,  under  the  above-mentioned  circumstances,  held  to  operate  as  a  payment 
to  the  assured  by  the  underwriter,  is  altogether  dependent  on  the  circumstance 
of  the  broker  being  agent  to  the  assured,  as  well  as  to  the  underwriter.  And, 
therefore,  in  the  case  of  Jicey  v.  Fernie,  (c)  on  a  policy  of  assurance  on  a  life, 
when  the  premium  became  due  on  the  15th  day  of  Mareh^  but  was  not  paid 


(a)  See  pag  558. 

(c)  7  M.  &  W.  151. 


(6)  5  B.  &  Ad.  96. 
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until  the  12th  of  Aprils  when  the  country  agent  of  the  insurance  company  gave 
a  receipt  for  the  amount ;  and  the  instructions  given  by  the  company  to  the 
agent  were,  “that  the  premium  on  every  life  policy  must  be  received  within 
fifteen  days  of  the  time  of  its  becoming  due ;  and  if  not  paid  within  that  time 
that  he  was  to  give  immediate  notice  to  the  office  of  that  fact,  and  in  the  event 
of  his  omitting  to  do  so,  that  his  account  would  be  debited  for  the  amount  after 
the  fifteen  days  had  expired :  and  no  notice  was  given  to  the  company  of  the 
non-payment  of  the  premium  within  the  fifteen  days,  and  it  was,  therefore, 
entered  in  the  books  of  the  company  as  paid  on  the  15th  of  March^  and  the 
agent  was  debited  for  the  amount;  it  was  held  by  the  Court  of  Exchequer  that 
the  debiting  the  agent  with  the  premium  could  not  be  considered  as  a  payment 
to  the  company  by  the  assured.”  Lord  Jlbinger^  C.  B.,  said,  “The  Court 
concurs  with  me  in  thinking  the  verdict  must  be  supported,  and  that  this  rule, 
therefore,  cannot  be  granted.  Sir  F,  Pollock  says  very  truly,  that  at  the  trial 
I  entertained  an  impression  somewhat  favourable  to  his  view  of  the  case ;  but 
that  was  at  the  time  we  were  considering  whether  the  agent  of  the  company 
might  not  be  made  the  agent  of  the  assured ;  and  in  that  view  of  the  case,  if  it 
were  understood  that  payment  was  to  be  made  by  the  agent,  and  there  was  an 
r  ^569  1  advance  the  money,  then  it  might  be 

L  J  considered  as  a  payment  on  the  day  when  it  became  due ;  but  there 

was  no  evidence  to  shew  that  the  country  agent  of  the  company  was  the  agent 
of  the  assured,  and  I  was  of  opinion  that  he  could  not  so  be  considered.  It 
seems  to  me  that  the  provision  that  he  should  be  debited  as  if  the  premium  was 
paid,  was  to  operate  as  a  penalty  on  him ;  but  does  not  authorize  third  per¬ 
sons  to  take  advantage  of  that  which  was  a  mere  private  arrangement  between 
the  company  and  their  agent,  for  the  purpose  of  insuring  the  due  payment  of 
all  moneys  which  were  to  be  received  by  him.” 


PAKT  IT. 

[  *570  ]  *SECTION  THE  FIRST. 

OF  FRAUD  IN  POLICIES. 

I  HAVE  endeavoured  in  the  preceding  pages  of  this  Treatise,  which  make  up 
Part  I,  to  perform  the  task  which  I  proposed  in  the  introduction  to  this  subject, 
to  go  through  the  policy,  sentence  by  sentence,  from  the  beginning ;  thinking 
that  to  be  the  best  method  of  treating  every  part  of  the  contract,  as  well  as  to 
render  the  reference  to  the  respective  principles  which  are  laid  down,  more  easy 
to  the  student  and  to  the  practical  lawyer ;  the  first  part  contains  the  contract 
itself,  which  exists  between  the  assured  and  the  assurer ;  and  we  might  have 
stopped  here,  if  bona  Jides  and  propriety  and  regularity  of  acting  between  the 
parties,  to  this  or  to  any  contract,  were  always  to  be  found.  Unfortunately 
the  law  in  most  cases  relating  to  express  or  implied  contracts  or  the  parts  of 
the  contracts  has  more  than  one  object  to  keep  in  view,  not  only  to  explain 
clearly  what  is  in  fact  the  real  state  of  the  contract  between  the  parties ;  but  it 
has  likewise  to  point  out  in  what  cases,  and  for  what  causes  the  policy  is  void, 
either  from  some  impropriety  or  negligence  on  the  part  of  either  or  both  of  the 
parties,  and  in  some,  it  is  needless  to  disguise  it,  the  wickedness  and  the  fraud, 
also,  either  of  the  one,  or  of  both. 
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To  leave  these  general  observations,  and  to  come  at  once  to  tlie  contract  that 
forms  the  subject  of  our  present  inquiry.  These  imperfections  in  tlie  transac¬ 
tions  of  life  between  man  and  man,  will  in  this  instance,  lead  us  naturally  to 
inquire  in  what  cases  the  assurer  may  be  relieved  and  discharged  from  his 
responsibility;  either  on  account  of  the  contract  being  *void  by  p  #571  1 

law,  from  its  commencement,  if,  I  mean,  it  is  illegal,  the  assured  L  J 

cannot  recover  according  to  the  terms  of  it,  and  the  assurer  must  generally  give 
lip  the  benefit  which  he  expected.  The  late  Mr.  J.  Park  commences  this  part 
of  his  subject  with  some  very  sensible  and  suitable  remarks,  it  is  on  his  com¬ 
mencing  his  chapter  upon  “Fraud  in  Policies,”  (a)  he  says,  “in  treating  of 
those  causes  which  make  policies  void  from  the  beginning,  or  in  other  words, 
which  absolutely  annul  the  contract,  it  will  be  proper,  in  the  first  place,  to  con¬ 
sider  how  far  it  will  be  affected  by  any  degree  of  fraud.  In  every  contract 
betwixt  man  and  man,  openness  and  sincerity  are  indispensably  necessary  to 
give  it  its  due  operation;  because  fraud  and  cunning  once  introduced,  suspicion 
soon  follows,  and  all  confidence  and  good  faith  are  at  an  end.  No  contract  can 
be  good,  unless  it  be  equal ;  that  is,  neither  side  must  have  an  advantage  by 
any  thing  of  which  the  other  is  not  aware.  This  being  admitted  of  contracts 
in  general,  it  holds  with  double  force  in  those  of  insurance ;  because  the  under¬ 
writer  computes  his  risk  entirely  from  the  account  given  by  the  person  assured, 
and  therefore,  it  is  absolutely  necessary  to  the  justice  and  validity  of  the  con¬ 
tract,  that  this  account  be  exact  and  complete.  Accordingly,  the  learned  Judges 
of  our  Courts  of  Law,  feeling  that  the  very  essence  of  insurance  consists  in  a 
rigid  attention  to  the  purest  good  faith  and  the  strictest  integrity,  have  con¬ 
stantly  held  it  is  vacated  and  annulled  by  any  the  least  shadow  of  fraud  or 
undue  concealment.”  And  the  learned  author  finishes  these  admirable  obser¬ 
vations  by  quoting  authority  for  them  from  distinguished  writers  and  jurists  as 
well  as  laws.  (6)  One  plain  illustration  of  these  principles  is  this,  if  the  con¬ 
tingent  event  has  happened  at  the  time  of  the  execution  of  the  policy,  to  the 
knowledge  of  one  party  only,  the  policy  is  void  on  the  ground  of  fraud.  If 
the  loss  of  a  vessel  has  happened  at  the  *time  of  the  execution  of  p  -1 

the  policy  to  the  knowledge  of  the  assured,  or  if  the  underwriter  L  J 

knows  at  the  time  of  his  subscribing  the  policy  of  the  safe  arrival  of  the  vessel, 
it  is  clear,  that  in  both  of  these  cases  the  policy  would  be  void  on  the  ground 
of  fraud.  In  the  case  of  Mead  v.  Davison^  [a)  Lord  Denman  says,  “the 
case  of  the  Earl  of  March  v.  Pigot^  {b)  is  a  direct  authority  in  principle  in 
favour  of  the  right  to  recover,  if  the  loss  was  known  to  neither  party  at  the 
time  of  making  the  insurance.  According  to  the  same  case,  and  indeed  on  the 
plainest  general  principles,  if  the  loss  had  been  known  to  the  assured  alone  the 
policy  would  have  been  void.” 

There  appears  to  be  three  distinct  cases,  in  which  the  policy  may  be  rendered 
void  by  the  assured  or  his  agent :  and  as  an  agent  is  nearly  always  employed 
by  the  assured  in  this  contract,  the  rules  respecting  agents  will  apply  here, 
where  the  agent  makes  himself  personally  liable,  but  if  he  only  acts  on  the 
false  instructions  received  from  the  assured,  the  latter  will  of  course  have  to 
suffer :  but  the  rule  will  serve  to  apply  to  either. 

The  1st  is,  “Where  he  has  made  some  statement  which  he  knew  to  be 
false.”  (c) 


(а)  Park  Ins.,  vol.  i.  chap.  x.  page  403. 

(б)  4  Black.  Com.  460;  Grot,  de  jure  belli,  lib.  2,  c.  12,  s.  23;  Puff,  de  jure  nat.  lib. 
5,  c.  9,  s.  8  ;  Bynk.  quest,  jur.  p.  iv.  lib.  4,  c.  26 ;  Ord.  de  lou.  14,  s.  38;  1  Black.  594; 
3  Burr.  1905 ;  Carter  v.  Boehm. 

(a)  3  A.  &  E.  303.  (6)  5  Burr.  2802. 

(c)  See  Polhill  v.  Walter,  3  B.  &  Ad.  114. 
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The  2nd  is,  “Where  he  has  stated  something  as  true  which  he  did  not  know 
to  be  true,  omitting,  at  the  same  time,  to  give  such  information  to  the  other 
contracting  party,  as  would  enable  him  to  judge  equally  with  himself,  as  to  the 
nature  and  description  of  the  risk  he  proposes  to  him  to  take,  (d) 

Mr.  J.  Park  in  his  division  of  the  cases  on  this  subject,  mentions  a  third 
instance,  though  he  admits  that  it  comes  under  the  first  head  of  the  “allegatio 
falsi because,  wherever  a  person  knowingly  and  wilfully  misrepresents  any¬ 
thing,  he  asserts  a  falsehood.  But  he  says  in  this  contract,  “he  thought  it  was 
r  ^573  1  because,  if  a  material  circumstance  *be  misrepresented, 

b  J  though  by  a  mistake,  the  contract  is  void  as  much  as  if  there  has 

been  actual  fraud,  for  the  underwriter  has  computed  his  risk  upon  information 
which  was  false.”  And  for  this  reason  he  makes 

A  3d,  which  is  “a  misrepresentation  of  a  material  fact.”  (a) 

We  will,  therefore,  now  proceed  to  mention  the  cases  which  have  occurred 
under  these  respective  heads  in  their  order.  And,  firstly,  we  will  mention  those 
cases  which  come  under  the  first  head,  viz  :  “where  the  assured  or  his  affent 
makes  a  statement  which  he  knew  to  be  false.” 

In  a  case  before  Lord  Chief  Justice  Holt,  in  the  reign  of  TVilliam  and  Mary, 

that  learned  Judge  held,  that  if  the  goods  were  insured  as  the  goods  of  an 

Hamhurgher,  who  was  an  ally,  and  the  goods  were,  in  fact,  the  goods  of  a 
Frenchman,  who  was  an  enemy,  it  was  a  fraud,  and  that  the  insurance  was 
not  good,  [h) 

In  another  case,  of  Roberts  v.  Fonnereau,  (c)  a  letter  being  received,  stating 
that  a  ship  sailed  from  Jamaica  for  London,  on  the  24th  of  November,  after 
which  an  insurance  was  made,  and  the  agent  told  the  insurer  that  the  ship  sailed 
the  latter  end  of  December,  this  was  also  held  by  Lord  Chief  Justice  Lee  to  be 
a  fraud,  and  the  defendant  had  a  verdict  upon  this  point. 

Upon  a  special  case  reserved  for  the  opinion  of  the  Court,  in  the  case  of 
Woolmer  v.  Muilman,  {d)  the  following  circumstances  appeared: 

It  was  an  action  on  case,  brought  for  the  recovery  of  a  total  loss,  on  a  policy 
of  insurance  made  on  goods  and  merchandises  on  board  the  ship  Bona  Fortuna, 
at  and  from  North  Bergen  to  any  ports  or  places  whatsoever,  until  her  safe 
arrival  in  London.  It  was  underwritten  thus:  “Warranted  neutral  ship  and 
property.”  The  defendant  underwrote  the  policy  for  150/.  The  defendant 
pleaded  the  general  issue,  and  paid  into  Court  the  premium  received  by  him 
r  ~|  *bor  the  said  insurance.  This  cause  came  on  to  be  tried  at  Guild’ 

L  ^  J  hall  before  Lord  Mansfield;  when  it  was  admitted,  that  the  plain¬ 
tiff  had  interest  on  board  the  ship  to  a  large  value,  to  the  amount  of  the  sum 
insured.  The  ship  with  the  goods  and  merchandises  so  laden,  and  being  on 
board  her,  after  her  departure  from  North  Bergen,  and  before  her  arrival  in 
London,  proceeding  on  her  voyage,  was,  by  the  force  of  winds  and  stormy 
weather,  wrecked,  cast  away,  and  sunk  in  the  seas  •,  and  the  said  goods  and 
merchandises  were  thereby  wholly  lost.  It  was  expressly  stated,  “that  the 
ship  or  vessel,  called  the  Bona  Fortuna,  and  the  property  on  board,  at  and 
before  the  time  she  was  lost,  were  not  neutral  property,  as  warranted  by  the 
said  policy.” 

Lord  Mansfield,  and  the  rest  of  the  Court,  were  of  opinion,  that  it  was  too 
clear  a  case  to  bear  an  argument.  This  was  no  contract;  for  there  was  a 
falsehood,  in  respect  of  the  condition  of  the  thing  insured :  because  the  plaintiff 
insured  neutral  property,  and  this  was  not  neutral  property. 


(d)  See  Smout  v.  Ilbery,  10  M.  &  W.  1.  (a)  See  Park  Ins.  p.  404. 

{h)  Skin.  327. 

(c)  Sitt.  at  Guil  lhall  after  Trin.  1742;  Park  Ins.  405. 

Id)  3  Burr.  1419;  1  W.  Black.  427. 
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After  the  case  of  TVoolmer  against  Muilman  had  been  decided,  another  very 
similar  case  of  Fernandez  v.  Da  Costa,  («)  came  on  at  Gnildhall  before  Lord 
Mansfield. 

It  was  an  action  on  a  policy  of  insurance  on  goods  laden  on  board  such  a 
ship,  warranted  a  Portuguese.  The  insurance  was  made  during  the  French 
war,  when  the  premium  would  have  been  much  higher  on  an  English  ship. 
The  plaintiff  gave  partial  evidence  of  her  being  a  Portuguese ;  and  that  she 
was  obliged,  on  account  of  the  perils  of  the  sea,  to  put  into  a  French  port,  by 
which  the  cargo  was  spoiled!  This  was  admitted  by  the  defendant,  who  con¬ 
tended  that  during  her  stay  at  the  French  port,  she  was  libelled,  and  condemned 
as  not  being  Portuguese ;  and  that  although  the  goods  were  lost  by  a  different 
peril,  yet  in  fact  the  ship  was  not  Portuguese,  (being  insured  as  such,)  and 
that  this  vitiated  the  policy  ab  initio— 2l\\A  this  was  agreed  to  be  law.  In  order 
to  prove  that  she  was  not  Portuguese,  the  defendant  produced  the  ^  ^^575  ~| 

^sentence  of  condemnation,  and  the  confirmation  thereof  in  the  L  -I 

courts  of  France;  and  an  answer  of  the  present  plaintiff  in  the  Court  of  Chan¬ 
cery  here,  by  which  it  was  admitted,  that  the  ship  ivas  condemned  as  not 
being,  or  under  pretence  of  not  being,  Portuguese. 

Lord  Mansfield. — “As  the  sentence  is  always  general,  (without  expressing 
the  reason  of  the  condemnation,)  attested  copies  of  the  libel  ought  in  strictness 
to  have  been  produced,  to  shew  upon  what  ground  the  ship  was  libelled  against. 
But  as  the  plaintiff  has,  by  his  answer  in  Chancery,  admitted  that  she  was 
condemned  as  not  being  Portuguese ;  when,  added  to  the  expression  used  in 
the  sentence  of  confirmation,  that  the  ship  was  condemned  in  the  Court  of 
Prizes,  there  is  sufficient  evidence  for  us  to  proceed  upon.”  The  defendant, 
the  underwriter,  had  a  verdict. 

In  a  case  in  the  House  of  Lords,  of  Sibbald  v.  Hill,  [b)  where  a  London 
merchant  insuring  at  Leith,  represented,  contrary  to  the  fact,  that  he  had 
insured  the  same  voyage  at  Lloyd^s  at  the  same  premium  offered  to  the  Leith 
underwriters ;  who  accordingly  subscribed  the  policy,  confiding  in  the  skill  and 
judgment  of  the  London  underwriters :  it  was  held  that  this  misrepresentation 
avoided  the  policy,  though  it  was  not  such  as  afihcted  the  nature  of  the  risk. 
Lord  Eldon  said,  “that  it  appeared  to  him  settled  that,  if  a  person  meaning  to 
make  an  insurance,  exhibited  a  policy,  underwritten  by  a  person  of  skill  and 
judgment,  knowing  that  this  would  weigh  with  the  other  party,  and  disarm  the 
ordinary  prudence  exercised  in  the  common  transactions  of  life  •,  and  it  turned 
out  that,  in  fact,  this  person  had  not  underwritten  the  policy,  or  had  done  so 
under  such  terms  that  he  became  under  no  obligation  to  pay ;  this  would  vitiate 
the  policy.  The  Courts  in  this  country  would  say  that  this  was  a  fraud,  not 
on  the  ground  that  the  misrepresentation  affected  the  risk,  but  because  it  induced 
a  confidence,  without  which  the  party  would  not  have  acted.” 

Secondly,  the  next  instance  in  which  fraud  will  vacate  the  policy,  ^  5^575  n 
*is  “where  the  assured  or  his  agent,  states  something  to  be  true  >- 
which  he  does  not  know  to  be  true  |  and  at  the  same  time  omitting  to  give  such 
information  to  the  other  contracting  party,  as  would  enable  him  to  judge  equally 
with  himself  as  to  the  risk  which  he  proposes  for  him  to  take. 

Lord  Abinger,  in  the  case  of  Cornfoot  v.  Fowke,  (c)  says  “in  the  case  of 
Hodgson  V.  Pichardson,  {d)  Yates,  J.,  lays  it  down  as  a  general  proposition 
that,  ‘  the  concealment  of  material  circumstances  vitiates  all  contracts  upon  the 
principle  of  natural  law.’  ”  If  this  be  true,  can  it  be  doubted  the  false  repre¬ 
sentation  of  a  material  circumstance  also  vitiates  a  contract?  These  principles 


(a)  Sit.  aft.  Hil.  4  Geo.  3;  Park  Ins.  407.  (b)  2  Dow.  263. 

(c)  6  M.  «&  W.  378.  Id)  1  W.  Black.  465. 
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are  familiar  to  every  person  conversant  with  the  law  of  insurance.  But  a 
policy  of  insurance  is  a  contract,  and  is  to  be  governed  by  the  same  principles 
as  govern  other  contracts.  When  it  is  said  to  be  a  contract  ^^uberimfE  JideU" 
this  only  means  that  the  good  faith,  which  is  the  basis  of  all  contracts,  is  more 
especially  required  in  that  species  of  contract,  in  which  one  of  the  parties  is 
necessarily  less  acquainted  with  the  details  of  the  subject  of  the  contract  than 
the  other.  Now,  nothing  is  more  certain  than  that  the  concealment,  or  mis¬ 
representation,  whether  by  principal  or  by  agent,  by  design  or  by  mistake,  of  a 
material  fact,  however  innocently  made,  avoids  the  contract  on  the  ground  of  a 
legal  fraud.”  And  a  little  further  in  his  judgment,  he  says  that  “in  the  case  of 
Pawson  V.  Watson^  (c)  Lord  Mansfield  lays  it  down  generally,  “that  in  a 
representation  to  induce  a  party  to  make  a  contract,  it  is  equally  false  for  a  man 
to  affirm  that  of  which  he  knows  nothing,  as  it  is  to  affirm  that  to  be  true  which 
he  knows  to  be  false.”  This  maxim  is  neither  negatived  nor  qualified  by  the 
doctrine  laid  down  in  that  class  of  cases  derived  from  Pasley  v.  Freeman,  {d) 
The  plaintiffs  in  those  cases  sought  to  charge  a  party  with  damages  for  stating 
p  n  which  he  believed  to  be  ^true,  though  he  did  not  know  it  to 

L  *  J  be  so.”  His  Lordship  then  alluding  to  the  case  before  him,  con¬ 
tinued: — “whether  his  concealment  was  consistent  with  good  faith  and  free 
from  moral  turpitude,  may  be  determined  by  a  reference  to  the  case  put  by 
Cicero,  in  the  third  book  of  his  Treatise  de  Officiis.,  which  I  the  rather  men¬ 
tion,  because  the  sale  of  the  house  he  puts,  hypothetically,  by  way  of  example, 
was  liable  to  an  objection  that  bears  some  analogy  to  the  present,  [a) 

“Vendat  aedes  vir  bonus  propter  aliqua  vitia  quaj  ipse  norit  caeteri  ignorent: 
pestilentes  sint,  et  habeantur  salubres ;  ignoretur  in  omnibus  cubiculis  apparere 
serpentes ;  male  materiatae,  ruinosae :  sed  hoc  praeter  dominum  nemo  sciat : 
quaero,  si  hoc  emptoribus  venditor  non  dixerit,  aedesque  vendiderit  pluris  multo, 
quam  se  venditurum  putarit,  num  id  injuste  an  improbe  fecerit.^”  He  then 
gives  the  argument  on  both  sides,  and  concludes  that  the  vendor  ought  not  to 
have  concealed  these  defects  in  the  house  from  the  buyer.  “Neque  enim  id 
est  celare,  quicquid  reticeas  :  sed  cum,  quod  tu  scias,  id  ignorare  emolumenti  tui 
causa,  veils  eos,  quorum  intersit  id  scire.”  Then  this  illustrious  moralist  gives 
his  own  opinion  of  the  moral  turpitude  of  such  a  concealment ;  for  he  says  : — 
“Hoc  autem  celandi  genus  quale  sit,  et  cujus  hominis,  quis  non  videt.^  Certe 
non  aperti,  non  simplicis,  non  ingenui,  non  justi,  non  boni  viri ;  versuti  potius 
obscuri,  astuti,  fallacis,  malitiosi,  callidi,  veteratoris,  vafri.”  Now  the  present 
is  a  case  in  which  the  fraudulent  concealment  of  a  material  fact  by  the  prin¬ 
cipal,  and  the  false  representation  of  the  agent,  combine  to  constitute  a  degree 
of  fraud,  even  morally  speaking,  to  sustain  the  defendant’s  plea,  that  he  was 
induced  by  fraud,  covin,  and  false  representation  to  sign  the  contract.” 

Let  us  now  proceed  to  refer  to  the  reported  cases  on  this  head. 

Where  in  the  case  of  Pa  Costa  v.  Scandret,  (6)  one  having  a  doubtful 
r  ^578  1  ship,  that  was  at  sea,  namely,  that  *a  ship,  described 

L  J  like  his,  was  taken,  insured  her,  without  giving  any  notice  to  the 

insurers  of  what  he  had  heard  either  as  to  the  hazard,  or  the  circumstances, 
which  might  induce  him  to  believe  that  his  ship  was  in  great  danger,  if  not 
actually  lost.  The  insurers  bring  a  bill  for  an  injunction,  and  to  be  relieved 
against  the  insurance  as  fraudulent. 

Lord  Chancellor  Macclesfield. — “The  insured  has  not  dealt  fairly  with  the 
insurers  in  this  case  :  he  ought  to  have  disclosed  to  them  what  intelligence  he 


(c)  Cowper,  785.  (fit)  3  T.  R.  51. 

(a)  In  Cornfoot  v.  Fowke,  “the  adjoining  house  to  the  one  the  subject  of  action  was  a 
notorious  brothel.”  (b)  In  Chancery,  2  P.  Wms.  170. 
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had  of  the  ship’s  being  in  danger,  and  which  might  induce  him,  at  least,  to  fear 
that  it  was  lost,  though  he  had  no  certain  account  of  it.  For  if  this  circum¬ 
stance  had  been  discovered,  it  is  impossible  to  think,  that  the  insurers  would 
have  insured  the  ship  at  so  small  a  premium  as  they  have  done ;  but  either 
would  not  have  insured  at  all,  or  would  have  insisted  on  a  larger  premium,  so 
that  the  concealment  of  this  intelligence  is  a  fraud.”  Whereupon  the  policy 
was  decreed  to  be  delivered  up  with  costs,  but  the  premium  to  be  paid  back, 
and  allowed  out  of  the  costs. 

In  another  case  of  Seaman  v.  Fonnereau,  [d)  it  appeared,  that  on  the  25th  of 
August^  1740,  the  defendant  underwrote  a  policy  from  Carolina  to  Holland. 
It  came  out  in  evidence,  that  the  agent  for  the  plaintiff  had,  on  the  23rd  of 
August,  (two  days  before  the  insurance  was  made,)  received  a  letter  from 
Cowes,  dated  the  21st  of  August,  wherein  it  is  said: — “•On  the  12th  of  this 
month,  I  was  in  company  with  the  ship  Davy  (the  ship  in  question ;)  at  twelve 
at  night  lost  sight  of  her  all  at  once ;  the  captain  spoke  to  me  the  day  before 
that  lie  was  leaky,  and  the  next  day  we  had  a  hard  gale.”  The  ship,  how¬ 
ever,  continued  her  voyage  till  the  19th  of  August,  whjen  she  was  taken  by 
the  Spaniards ;  and  there  was  no  pretence  of  any  knowledge  of  the  actual  loss 
at  the  time  of  the  insurance,  but  it  was  made  in  consequence  of  a  letter  received 
that  day  from  the  plaintiff  abroad,  dated  the  27th  June  before. 

*Lord  Chief  Justice  Lee  declared,  “"that  as  these  are  contracts  j-  -j 

upon  chance,  each  party  ought  to  know  all  the  circumstances,  h  J 

And  he  thought  it  not  material,  that  the  loss  was  not  such  an  one  as  the  letter 
imported  •,  for  those  things  are  to  be  considered  in  the  situation  of  them  at  the 
time  of  the  contract,  and  not  to  be  judged  of  by  subsequent  events.  He  there¬ 
fore  thought  it  a  strong  case  for  the  defendant.  ”  The  jury  found  accordingly,  [a) 

2.  But  it  was  held  in  the  case  of  Foley  v.  Moline,  (6)  the  time  of  the  ship’s 
sailing  is  not  always  material  to  be  communicated,  unless  the  ship  be  a  missing 
ship.  Or  unless  another  ship  which  sailed  after  her  has  arrived  first. 

In  the  case  of  Kirby  v.  Smith,  (c)  where  the  owner  of  the  ship  Ocean, 
having  sailed  in  another  vessel  from  Elsineur  to  this  country  six  hours  after  the 
Ocean  had  sailed  for  the  same  place,  on  the  same  voyage,  had  met  with  bad 
weather,  and  still  arrived  before  the  Ocean,  and  then  caused  an  insurance  to  be 
made  on  that  ship  on  a  voyage  from  Elsineur  to  Hull:  it  was  held  that  the 
broker’s  stating  that  the  Ocean  was  all  well  at  Elsineur  on  the  day  on  which 
she  sailed  without  communicating  the  above  facts,  was  a  material  concealment, 
and  that  the  policy  was  void. 

And  in  another  case,  Westhury  v.  Aberdein,  [d]  where  a  policy  of  insurance 
was  made  upon  the  ship  King  George.,  “at  and  from  Malaga  to  London,  war¬ 
ranted  to  sail  on  the  10th  October, ''  and  the  assured  communicated  to  the  under¬ 
writers  that  the  King  George  and  another  vessel,  called  the  Fruiter,  both 
sailed  from  Malaga  on  the  10th  October,  and  the  underwriters  knew,  from  the 
entries  at  Lloyd's,  that  the  Fruiter  had  arrived  at  London  some  days  before : 
but  the  ^assured  also  knew  that  the  captain  of  the  Fruiter  had  seen  j-  5^539  q 
the  King  George  off  Oporto  on  21st  October,  when  they  had  ^  J 

parted  company  by  reason  of  a  gale  coming  on,  and  did  not  communicate  this 


(d)  2  Stra.  1183. 

(a)  See  also  Webster  v.  Forster,  1  Esp.  407.  Willis  v.  Glover,  1  N.  R.  14. 

(b)  1  Marsh.  117.  See  also  Fort  v.  Lee,  3  Taunt.  381.  Berthtoii  v.  Lou^hman,  2 
Stark.  58. 

(c)  1  B.  &  A.  672.  But  it  is  not  necessary  to  communicate  the  arrival  of  another  ves¬ 
sel  when  that  circumstance  is  mentioned  in  Lloyd’s  printed  list  Friese  v.  Woodhouse,  1 
Holt,  572;  and  see  Elton  v.  Larkins,  3  Bing.  198. 

(d)  2  M.  &  W.  267. 

VoL.  VII.— W 
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fact  to  the  underwriters  :  the  Fruiter  arrived  on  the  30th  October^  and  the  insu¬ 
rance  was  made  on  the  3rd  November^  the  Court  of  Exchequer  considered  that 
the  fact  of  the  two  vessels  being  in  safety  together  on  the  21st,  and  one  of  them 
having  arrived  five  days  without  the  other,  was  a  circumstance  material  to  be 
communicated  to  the  underwriters,  and  as  this  question  had  not  been  properly 
submitted  to  the  jury,  they  granted  a  new  trial,  upon  payment  of  costs. 

So  in  the  cases  of  Lynch  v.  Hamilton,  [a)  and  Lynch  v.  Durnsford,  {b) 
where  goods  were  insured  “on  board  ship  or  ships”  from  the  Canary  islands 
to  London:  it  appeared  that  the  agent  of  the  assured,  when  he  made  the  insu¬ 
rance  on  the  26th  November,  knew  that  one  of  the  ships  upon  which  part  of 
the  goods  were  laden  was  called  the  President;  and  at  that  time  a  paper  was 
stuck  up  at  Lloyd^s,  stating  that  “the  Howard  had  arrived  off  Dover  {vom 
Teneriffe;  sailed  the  24th ;  on  the  27th,  off  the  Salvages,  fell  in  with  the 
President,  Owens,  from  Lauzarette,  deep  and  leaky:”  but  the  agent  did  not 
inform  the  underwriters  that  part  of  the  goods  of  the  assured  were  on  board 
the  President,  (it  did  not  appear  by  whom  the  paper  at  Lloyd's  had  been  put 
up)  but  the  report  turned  out  to  be  unfounded.  The  Court  held,  that  the  agent 
ought  to  have  communicated  his  knowledge  of  the  name  of  the  ship,  which, 
being  compared  with  the  report  at  Lloyd's,  was  material  at  the  time,  although 
that  report  turned  out  to  be  untrue,  and  his  having  omitted  to  do  so,  the  policy 
was  thereby  avoided,  (c) 

^'581  ]  action  on  a  policy  of  insurance,  in  the  case  of  Hodgson 


c 


V.  Richardson,  (a)  the  ship  was  insured  at  and  from  Genoa,  liable 


to  average ;  her  loading  consisting  of  potash,  verdigrease,  cotton,  and  other 
perishable  commodities.  This  loading  was  put  on  board  at  Leghorn  the  10th 
August,  and  the  vessel  had  lain  at  Genoa,  about  five  months,  been  originally 
bound  for  Dublin;  but  losing  her  convoy,  she  put  into  Genoa  the  13th  of 
August,  and  lay  there  till  the  5th  of  January,  when  she  sailed.  And  the 
insurance  was  made  the  20th  of  January ;  at  which  time  these  circumstances 
Were  known  to  the  assured,  but  not  communicated  to  the  underwriter.  A  few 
days  after  she  put  to  sea,  she  was  shattered  by  a  storm,  and  the  cargo  consid¬ 
erably  damaged.  The  jury  found  a  verdict  for  the  plaintiff ;  and  a  new  trial 
was  moved  for  on  this  ground,  that  the  policy  was  bad  ah  initio,  for  want  of  a 
due  disclosure  of  the  circumstances. 

Lord  “The  question  is,  whether  here  was  a  sufficient  disclo¬ 

sure  ;  that  is,  whether  the  fact  concealed  was  material  to  the  risk  run.  This 
is  a  matter  of  fact,  and  if  material  the  consequence  is  matter  of  law,  that  the 
policy  is  bad.  Now  who  can  say,  that  no  risk  was  run,  during  the  five  months’ 
stay  at  Genoa,  or  no  damage  happened  in  that  period  ?  The  policy  is  founded 
on  misrepresentation:  the  ship  is  insured  “at  and  from  Genoa,  to  Dublin; 
the  adventure  to  begin  from  the  loading,  to  equip  for  this  voyage.”  This 
plainly  implies,  that  Genoa  was  the  port  of  loading :  and  at  the  trial,  all  the  wit¬ 
nesses  said,  that  by  usage,  it  was  material  to  acquaint  the  underwriter,  whether 
the  insurance  was  to  be  at  the  commencement  or  in  the  middle  of  a  voyage.” 
The  rest  of  the  Court  concurred,  and  a  new  trial  was  accordingly  granted. 

An  action  in  the  case  of  Ratcliffe  and  another  v.  Shoolbred,  [b)  was  brought 
"I  on  a  policy  of  insurance  on  goods  on  board  the  Matty  and  Betty, 
at  and  from  the  coast  of  Africa,  *to  her  last  discharging  port  in 


[ 


(а)  3  Taunt.  37.  (b)  14  East,  494. 

(c)  It  may  be  doubted  whether  the  assured  can  in  any  case  effect  an  insurance  upon 
“ship  or  ships,”  without  naming  them,  if  he  be  acquainted  with  their  names'?  It  would 
seem,  at  any  rate,  that  if  the  underwriter  requires  the  name,  the  assured  is  bound  to  com¬ 
municate  it,  if  he  knows  it.  3  Taunt.  39.  (a)  1  Black.  463;  ante,  p.  576. 

(б)  Sitt.  at  Guildhall  after  Trin.  1780.  Parkins.  413. 
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the  British  West  Indies.  The  objection  made  to  paying  the  loss  was,  that 
there  had  been  a  material  concealment  or  misrepresentation  of  the  true  state  or 
situation  of  the  ship  and  voyage  at  the  time  of  underwriting  the  policy.  The 
ship  had  been  sent  out  to  trade  on  the  coast  of  Africa^  wdth  directions  to  pro¬ 
ceed  from  thence  to  the  British  West  Indies  and  to  stop  at  Barbadoes,  if  she 
could  get  a  sale :  if  not,  to  proceed  to  Montego  Bay.  On  the  2nd  of  October 
she  sailed  from  St.  Thomases  on  the  coast  of  Africa.,  with  a  cargo  of  slaves, 
and  was  taken  on  the  6th  of  December  following  by  an  American  privateer. 
A  letter  was  received  by  a  house  at  Liverpool  on  the  21st  of  February.,  men¬ 
tioning  that  the  ship  was  well,  and  had  sailed  from  St.  Thomas's  on  the  2nd 
of  October.  This  information  was  communicated  next  day  to  the  plaintiffs, 
who,  in  consequence  of  it,  wrote  the  same  evening  to  two  different  brokers,  to 
get  a  new  insurance  on  the  ship,  there  having  been  one  before,  and  another  on 
the  cargo,  which  last  was  the  subject  of  the  present  action.  In  the  instructions 
to  the  brokers,  the  plaintiffs  say  nothing  of  the  ship  from  the  time  of  her  first 
sailing;  but  to  one  of  the  brokers  they  wrote  thus: — “We  should  be  glad  if 
you  would  get  us  600/.  more  on  the  ship,  as  she  is  rather  long ;  and  we  think 
it  not  prudent  to  run  so  large  a  risk  at  so  critical  a  time.  We  expect  to  hear 
'  soon  of  her.”  It  had  afterwards  occurred  that  the  insurance  might  be  made,  if 
intimation  w^as  not  given  of  the  letter  which  had  been  received.  The  broker, 
therefore,  by  direction  of  the  plaintiffs  added  to  the  instructions  : — “The  above 
ship  was  on  the  coast  the  2nd  of  October but  said  nothing  of  her  having 
sailed  from  St.  Thomas's.  The  policy  was  dated  the  21st  of  March. 

Lord  Mansfield. — “The  insured  is  bound  to  represent  to  the  underwriter 
all  the  material  circumstances  of  the  ship  and  voyage.  If  he  do  not,  though 
by  accident  only,  or  neglect,  the  underwriters  are  not  liable ;  d  fortiori.,  if  he 
suppress  or  misrepresent  from  fraud.  The  question  is,  whether  this  be  one  of 
those  cases  which  is  affected  by  misrepresentation  or  ^concealment?  p  ^^533  ~i 
If  the  plaintiffs  concealed  any  material  part  of  the  information  they  b  J 

received,  it  is  a  fraud ;  and  the  insurers  are  not  liable.”  The  jury  found  for  the 
defendant  agreeably  to  his  Lordship’s  direction. 

So  in  M' Andrews  v.  Bell,  {a)  the  underwriter  had  a  verdict,  where  the 
assured  had,  on  the  24th  of  November,  received  a  letter  from  Lisbon,  dated 
the  8th,  stating  the  ship  to  be  then  ready  to  sail,  and  did  not  make  the  insu¬ 
rance  till  the  2nd  of  December,  and  did  not  then  communicate  the  letter. 

In  another  case,  Fillis  v.  Brutton,  (/>)  the  policy  was  on  the  brig  Richard, 
at  and  from  Plymouth  to  Bristol.  Several  letters  passed  between  the  plaintiff 
and  the  broker  who  made  the  insurance  as  to  the  premium  at  which  the  insu¬ 
rance  could  be  made  :  at  last  it  was  underwritten  four  guineas  per  cent  The 
broker’s  instructions  stated  the  ship  ready  to  sail  on  the  24th  of  December. 
The  broker  represented  to  the  underwriter  that  the  ship  was  in  port,  when  in 
fact  she  had  sailed  the  23rd  of  December. 

Loriii  Mansfield  said  “that  this  was  a  material  concealment  and  misrepre¬ 
sentation.”  The  jury,  however,  hesitated  :  his  Lordship  then  laid  down  the 
following  as  general  principles  : — “In  all  insurances,  it  is  essential  to  the  con¬ 
tract  that  the  assured  should  represent  the  true  state  of  the  ship,  to  the  best  of 
his  knowledge.  On  that  information  the  underwriters  engage.  If  he  states 
that  as  a  fact  which  he  does  not  know  to  be  true,  but  only  believes  it,  it  is  the 
same  as  a  warranty.  He  is  bound  to  tell  the  underwriters  tnith.  In  the  pre¬ 
sent  insurance,  the  only  material  point  is  this — Had  the  ship  sail.ed,  or  was  she 
in  port?”  Upon  this  the  jury  found  for  the  defendant,  (c) 


(a)  1  Esp.  373. 

(b)  Sitt.  at  Guildhall,  after  Hil.  Term.  1782.  Park  Ins.  414. 

(c)  See  Chausand  v.  Angerstein,  Peake,  43. 
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And  in  a  late  case  of  Rickards  v.  Murdock  and  another^  {d)  Lord  Tenterden 
r  *584  1  where  a  material  part  of  a  letter  *had  been  suppressed 

L  J  by  the  agent  who  made  the  policy,  evidence  of  underwriters  was 

admissible  to  prove  that,  in  their  opinion,  the  part  concealed  was  material,  and 
affected  the  risk.  The  facts  were  the  following: — A  merchant,  residing  at 
Sidney^  shipped  goods  for  England^  on  board  the  ship  Cumberland,  and  by 
another  ship,  that  sailed  more  than  a  month  after  her,  wrote  to  his  agent  in 
England,  and  desired  him,  if  he  received  that  letter  before  the  Cumberland 
arrived,  to  wait  for  thirty  days,  in  order  to  give  every  chance  for  her  arrival, 
and  then  make  an  insurance  on  the  goods.  The  letter  was  received,  and  the 
agent,  after  waiting  more  than  thirty  days,  employed  a  broker  to  make  an 
insurance,  and  handed  the  letter  to  him.  The  broker  told  the  underwriters 
when  the  Cumberland  sailed,  and  when  the  letter  ordering  the  insurance  was 
written ;  but  he  did  not  state  when  it  was  received,  nor  the  order  to  wait  thirty 
days  after  the  receipt  of  it  before  the  insurance  was  made.  The  Cumberland 
never  arrived.  At  the  trial.  Lord  Tenterden  admitted  the  evidence  of  several 
underwriters,  who  deposed  that,  in  their  opinion,  the  whole  of  the  letter  ought 
to  have  been  communicated,  and  that  the  part  omitted  was  material.  The  jury 
found  for  the  defendants  j  and,  upon  a  motion  for  a  new  trial,  the  Court  held, 
that  the  evidence  of  the  underwriters’  opinion  was  properly  received  at  the 
trial,  and  that,  without  that  evidence,  the  jury  would  have  been  bound  to  have 
found  that  the  part  of  the  letter  not  communicated  to  the  underwriters  was 
material  5  and  that,  consequently,  the  policy  was  void. 

There  is  a  very  recent  case  of  McIntosh  v.  Marshall,  {a)  The  plaintiff 
was  owner  of  the  ship  Elizabeth,  sailing  from  St.  John's,  Newfoundland,  to 
Liverpool.  Dwyer  was  his  correspondent  there.  In  December,  1841,  the 
Elizabeth  was  at  St.  John's,  with  cod-oil  and  blubber  on  board,  to  the  value 
of  500/.  Plaintiff  received  a  letter,  on  January  14th,  from  Dwyer,  dated 
r  *585  1  December  24th,  and  had  come,  by  steamer,  *from  Halifax,  stating 
L  J  that  the  Elizabeth  was  to  sail  December  25th,  that  the  plaintiff 

might  give  her  four  or  five  days,  if  the  weather  was  favourable.  A  similar 
letter  came  by  the  Amelia,  which  sailed  from  St.  John's,  December  30th,  for 
Cork,  and  arrived  there  January  19th,  1842;  the  letter  passed  through  the 
Dublin  post-office  on  the  20th,  and  would  be  due  in  Liverpool  on  the  21st. 
At  the  trial,  the  letter  was  produced,  indorsed,  “Received  the  24th  January." 
In  it  there  was  a  direction,  “You  can  allow  her  sixteen  to  twenty  days.  You 
can  run  a  reasonable  risk  to  save  insurance.”  It  appeared  the  vessel  actually 
sailed  on  December  27th ;  but  of  this  it  did  not  appear  the  plaintiff  had  been  ad¬ 
vised  directly.  A  Mr.  Outerson  had,  however,  informed  plaintiff,  on  'Change, 
that  he  had  letters  from  his  correspondent  at  St.  John's,  down  to  the  27th,  and 
he  had  heard  nothing  of  the  Elizabeth's  sailing.  Nothing  was  done  towards 
insuring  till  26th  January,  1842,  when  instructions  were  sent  to  London  to 
insure,  stating  he  had  had  advices  from  Newfoundland  to  27th  December, 
1841 1  that  the  Elizabeth  was  to  sail  about  the  end  of  the  month  ;  that  she  was 
a  new  ship,  and  the  insurance  was  to  be  done  at  the  lowest  rate  of  the  day. 
With  these  instructions  the  agent  went  to  Lloyd's,  and  saw  defendant.  In  the 
course  of  his  interview,  he  called  his  attention  to  a  St.  John's  shipping  list, 
which  professed  to  be  a  duplicate,  per  Amelia,  ^^vici  Cork,"  the  original 
having  been  sent  by  the  Elizabeth,  ^‘via  Liverpool."  In  this  very  list  it  was 
stated  that  the  Elizabeth  sailed  on  the  27th  December,  1841 ;  but  it  did  not 
appear  that  the  defendant  noticed  this  fact. 


{d)  10  B.  &  C.  527.  But  see  the  observations  on  the  admission  of  the  evidence  in  this 
case  in  Campbell  v.  Rickards,  5  B.  &  Ad.  847 ;  aw/e,  p.  538. 

(a)  Tried  by  Mr.  B.  Maule,  at  Liverpool  Summer  Assizes,  1842.  MS.  penes  me. 
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It  was  contended  for  the  defendant,  that  the  letters  saying  the  Elizabeth 
would  sail  about  the  25lh  December  should  have  been  communicated,  as  vary¬ 
ing  the  risk;  and  that  the  statement  of  there  being  advices  to  the  27th  was  not 
justified  by  the  informant  of  Mr.  Outerson,  that  he  had  not  heard  of  her  sailing. 
Verdict  for  the  plaintiff.  («) 

Mn  the  case  of  Carter  v.  Boehm^  (5)  which  was  an  insurance  p  #535  1 
cause  upon  a  policy,  interest  or  no  interest,  without  benefit  of  sal-  L 
vage.  The  insurance  was  made  by  the  plaintiff  for  the  benefit  of  his  brother, 
governor  George  Carter.  The  jury  found  a  verdict  for  the  plaintiff ;  upon 
which  a  new  trial  was  moved  for,  on  the  ground  that  circumstances  had  not 
been  sufficiently  disclosed.  Lord  Mansfield  reported  the  evidence  given  at  the 
trial ;  by  which  it  appeared  that  it  was  a  policy  of  insurance  for  one  year, 
namely,  from  the  16th  of  October^  1759,  to  the  16th  of  October^  1760,  for 
the  benefit  of  the  governor  of  Fort  Marlborough,  George  Carter,  against  the 
loss  of  Fort  Marlborough,  in  the  island  of  Sumatra,  in  the  East  Indies,  by 
its  being  taken  by  a  foreign  enemy.  The  event  happened.  The  fort  was  taken 
by  Count  D’Estaigne,  within  the  year.  The  first  witness  was  Cawthorne,  the 
broker,  who  produced  the  memorandum  given  by  the  governor’s  brother  (the 
plaintiff)  to  him ;  and  the  use  made  of  these  instructions  was  to  show  that  the 
insurance  was  made  for  the  benefit  of  governor  Carter,  and  to  insure  him 
against  the  taking  of  the  fort  by  a  foreign  enemy.  Both  parties  had  been  long 
in  Chancery,  and  the  depositions  there  made  on  both  sides  were  read  as  evi¬ 
dence  upon  this  trial.  It  was  objected,  on  behalf  of  the  defendant,  to  be  a  fraud, 
by  concealment  of  circumstances  which  ought  to  have  been  disclosed ;  and  par¬ 
ticularly  the  weakness  of  the  fort,  and  the  probability  of  its  being  attacked  by 
ihe  French ;  which  concealment  was  offered  to  be  proved  by  two  letters.  The 
first  was  a  letter  from  the  governor  to  his  brother,  Roger  Carter,  his  trustee, 
and  the  plaintiff  in  this  cause  |  the  second  was  from  the  governor  to  the  East 
India  Company. 

The  evidence  in  reply  to  this  objection,  consisted  of  three  depositions  in 
Chancery;  setting  forth,  that  the  governor  had  20,000/.  in  effects;  and  had 
only  insured  10,000/.  :  and  that  he  was  guilty  of  110  fault  in  defending  the  fort 
The  first  of  these  depositions  was  Captain  Tryon's,  which  proved,  p  -1 

that  *this  was  not  a  fort  proper  or  designed  to  resist  European  L  -» 

enemies ;  but  only  calculated  for  defence  against  the  natives  of  the  island  of 
Sumatra;  that  the  governor’s  office  is  not  military,  but  only  mercantile  :  and 
that  Fort  Marlborough  is  only  a  subordinate  factory  to  Fort  St.  George. 
There  was  no  evidence  to  the  contrary ;  and  a  special  jury  found  a  verdict  for 
the  plaintiff. 

After  argument  at  the  Bar,  upon  the  motion  for  a  new  trial,  and  time  taken 
by  the  Court  to  deliberate,  their  unanimous  opinion  was  delivered  by 

Lord  Mansfield— ’‘‘‘This  is  a  motion  for  a  new  trial.  In  support  of  it  the 
counsel  for  the  defendant  contend,  that  some  circumstances  in  the  knowledge  of 
governor  Carter,  not  having  been  mentioned  at  the  time  the  policy  was  under¬ 
written,  amount  to  a  concealment,  which  ought,  in  law,  to  avoid  the  policy. 
The  counsel  for  the  plaintiff  insist,  that  the  not  mentioning  these  particulars 
does  not  amount  to  a  concealment,  which  ought,  in  law,  to  avoid  the  policy ; 
either  as  a  fraud,  or  as  varying  the  contract.  1st,  It  may  be  proper  to  say 
something  in  general  of  concealments  which  avoid  a  policy.  2ndly,  To  state 
particularly  the  case  now  under  consideration.  3rdly,  To  examine  whether 


(а)  This  case  is  not  any  where  reported,  and  therefore  it  is  to  be  supposed  that  no  mo- 
fion  was  made  to  the  Court. 

(б)  2  Burr.  1905;  1  Black.  R.  593. 
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the  verdict  which  finds  this  policy  good,  although  the  particulars  objected  were 
not  mentioned,  is  well  founded. 

“First.  Insurance  is  a  contract  upon  speculation.  The  special  facts,  upon 
which  the  risk  is  to  be  computed,  lie  most  commonly  in  the  knowledge  of  the 
insured  only.  The  underwriter  trusts  to  his  statement,  and  proceeds  upon 
confidence,  that  he  does  not  keep  back  any  circumstances  within  his  knowledge, 
to  mislead  the  underwriter  into  a  belief  that  the  circumstances  do  not  exist, 
and  to  induce  him  to  estimate  the  risk,  as  if  they  did  not  exist.  The  keeping 
back  such  circumstances  is  a  fraud ;  and  therefore,  the  policy  is  void.  Although 
the  suppression  should  happen  through  mistake,  without  any  fraudulent  inten¬ 
tion  ;  yet  still  the  underwriter  is  deceived,  and  the  policy  is  void :  because  the 
risk  run  is  really  different  from  the  risk  understood,  and  intended  to  be  run  at 
r  *588  1  agreement.  The  policy  would  equally  be  void 

^  against  the  underwriter,  if  he  concealed  anything;  as  if  he  insured 

a  ship  on  her  voyage,  which  he  privately  knew  to  be  arrived :  and  an  action 
would  lie  to  recover  the  premium.  The  governing  principle  is  applicable  to 
all  contracts  and  dealings.  Good  faith  forbids  either  party,  by  concealing  what 
he  privately  knows,  to  draw  the  other  into  a  bargain,  from  his  ignorance  of  that 
fact,  and  his  believing  the  contrary.  But  either  party  may  be  innocently  silent 
as  to  grounds  open  to  both,  to  exercise  their  judgment  upon.  Aliud  est  celare; 
aliiid  tacere:  neque  enim  id  est  celare  quicquid  reticeas;  sed  cum  quod  tu 
scias,  id  ignorare,  emolumenti  tui  causd^  velis  eos,  quorum  intersit  id 
scire,  (a)  This  definition  of  concealment,  restrained  to  the  efficient  motives, 
and  precise  subject  of  any  contract,  will  generally  hold  to  make  it  void,  in 
favour  of  the  party  misled  by  his  ignorance  of  the  thing  concealed.  There  are 
many  matters,  as  to  which  the  insured  may  be  innocently  silent ;  he  need  not 
mention  what  the  underwriter  knows,  scientia  utrinque  par  pares  contrahentes 
facit.  An  underwriter  cannot  insist  that  the  policy  is  void,  because  the  insured 
did  not  tell  him  what  he  actually  knew,  what  way  soever  he  came  to  the  know¬ 
ledge.  The  insured  need  not  mention  what  the  underwriter  ought  to  know ; 
what  he  takes  upon  himself  the  knowledge  of;  or  what  he  waives  being  in¬ 
formed  of.  The  underwriter  need  not  be  told  what  lessens  the  risk  agreed,  and 
understood  to  be  run  by  the  express  terms  of  the  policy.  He  need  not  be  told 
general  topics  of  speculation :  as  for  instance,  the  underwriter  is  bound  to  know 
every  cause  which  may  occasion  natural  perils,  as  the  difficulty  of  the  voyage, 
the  kind  of  seasons,  the  probability  of  lightning,  hurricanes,  and  earthquakes. 
He  is  bound  to  know  every  cause  which  may  occasion  political  perils,  from  the 
rupture  of  states,  from  war,  and  the  various  operations  of  war.  He  is  bound 
to  know  the  probability  of  safety,  from  the  continuance  and  return  of  peace, 
from  the  imbecility  of  the  enemy,  through  the  weakness  of  their  councils,  or 
r  *589  1  want  of  *strength.”  If  an  underwriter  insure  private  ships 

-*  of  war,  by  sea,  and  on  shore  from  ports  to  ports,  and  from  places 
to  places,  any  where,  he  need  not  be  told  the  secret  enterprises  upon  which 
they  are  destined,  because  he  knows  some  expedition  must  be  in  view :  and 
from  the  nature  of  his  contract,  he  waives  the  information,  without  being  told. 
If  he  insure  for  three  years,  he  need  not  be  told  any  circumstance  to  shew  it 
may  be  over  in  two ;  or,  if  he  insure  a  voyage  with  liberty  of  deviation,  he 
need  not  be  told  what  tends  to  shew  there  will  be  no  deviation.  Men  argue 
differently,  from  natural  phenomena,  and  political  appearances ;  they  have  dif¬ 
ferent  capacities,  different  degrees  of  knowledge,  and  different  intelligence. 
But  the  means  of  information  and  judging  are  open  to  both :  each  professes  to 
act  from  his  own  skill  and  sagacity,  and  therefore  neither  need  to  communicate 


(a)  Cicero  de  Offiiciis,  lib.  3,  c.  12,  13;  see  antCf  p.  577. 
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to  the  other.  The  reason  of  the  rule,  which  obliges  the  parties  to  disclose,  is 
to  prevent  fraud,  and  encourage  good  faith,  it  is  adapted  to  such  facts  as  vary 
the  nature  of  the  contract,  which  one  privately  knows,  and  the  other  is  igno¬ 
rant  of,  and  has  no  reason  to  suspect.  The  question,  therefore,  must  always 
be,  “whether  there  was,  under  all  the  circumstances,  at  the  time  the  policy 
was  underwritten,  a  fair  statement,  or  a  concealment :  fraudulent,  if  designed, 
ar,  though  not  designed,  varying  materially  the  object  of  the  policy,  and  chang¬ 
ing  the  risk  understood  to  be  run.”  (a) 

“2ndly.  This  brings  me,  in  the  second  place,  to  state  the  case  now  under 
consideration.  The  policy  is  against  the  loss  of  Fort  Marlborough,  from 
being  destroyed  by,  taken  by,  or  ^surrendered  unto  any  European  p  ^^590  q 
enemy,  between  the  16th  of  October,  1759,  and  the  16th  of  Octo-  k  d 

ber,  1760.  The  underwriter  knew  at  the  time  that  the  policy  was  to  indemnify, 
to  that  amount,  George  Carter,  the  governor  of  Fort  Marlborough,  in  case  the 
event  insured  against  should  happen.  The  governor’s  instructions  for  the  insu¬ 
rance,  bearing  date  at  Fort  Marlborough,  the  22nd  of  September,  1759,  were 
laid  before  the  underwriter.  Two  actions  upon  this  policy  were  tried  before 
me  in  the  year  1762.  The  defendants  then  knew  of  a  letter  written  to  the 
East  India  Company,  which  the  company  offered  to  put  into  my  hands,  but 
would  not  deliver  it  to  the  parties,  because  it  contained  some  matters  which 
they  did  not  think  proper  to  be  made  public.  An  objection  occurred  to  me  at 
the  trial,  whether  a  policy  against  the  loss  of  Fort  Marlborough,  for  the  benefit 
of  the  governor,  was  good,  upon  the  principle  which  does  not  allow  a  sailor 
to  insure  his  wages.  But  considering  that  this  place,  though  called  a  fort,  was 
really  but  a  factory,  or  settlement  for  trade,  and  that  he,  though  called  a  gov¬ 
ernor,  was  really  but  a  merchant,  considering,  too,  that  the  law  allows  a  captain 
of  a  ship  to  insure  goods  which  he  has  on  board,  or  his  share  in  the  ship,  if 
he  be  a  part-owner ;  and  the  captain  of  a  privateer,  if  he  be  a  part-owner,  to 
insure  his  share :  considering  also,  that  the  objection  could  not,  upon  any 
ground  of  justice,  be  made  by  the  underwriter,  who  knew  him  to  be  governor 
at  the  time  he  took  the  premium  |  and,  as  with  regard  to  principles  of  public 
convenience,  the  case  so  seldom  happens,  (I  never  saw  one  before,)  any  danger 
from  the  example  is  little  to  be  apprehended :  I  did  not  think  myself  warranted, 
upon  that  point,  to  nonsuit  the  plaintiff ;  especially  as  the  objection  did  not 
come  from,  the  Bar.  Though  this  point  was  mentioned  at  the  last  trial,  it  was 
not  insisted  upon ;  nor  has  it  been  seriously  argued,  upon  this  motion,  as  suffi¬ 
cient  alone  to  vacate  the  policy ;  and  if  it  had,  we  are  all  of  opinion  that  we 
are  not  warranted  to  say  that  it  is  void  upon  this  account.  Upon  the  plaintiff’s 
obtaining  the  two  former  verdicts,  the  underwriters  went  into  a  Court  of  Equity, 
where  they  have  ^had  an  opportunity  to  sift  everything  to  the  p  ^^591  q 
bottom,  to  get  every  discovery  from  the  governor  and  his  brother,  k  J 

and  to  examine  any  witnesses  that  were  upon  the  spot.  At  last,  after  the  fullest 
investigation  of  every  kind,  the  present  action  came  on  to  be  tried  at  the  sit¬ 
tings  after  last  Term.  The  plaintiflf  proved  without  contradiction,  that  the  place 
called  Bencoolen  or  Fort  Marlborough,  is  a  factory  or  settlement,  but  no  mili¬ 
tary  fort  or  fortress ;  that  it  was  not  established  for  a  place  of  arms  or  defence 


(a)  Within  this  principle  Lord  Ellenhorough  was  of  opinion,  that  it  was  not  necessary, 
where  an  insurance  was  made  on  the  homeward  voyage,  to  communicate  a  letter  from  the 
captain,  stating  the  damages  he  had  encountered  on  the  outward  voyage,  and  describing  the 
ship  as  being  then  unseaworthy,  and  standing  in  need  of  a  great  many  repairs,  as  governing 
the  time  when  the  ship  would  be  able  to  sail ;  for  if  this  were  so,  said  his  Lordship,  it  would 
be  necessary  in  all  cases  to  inform  the  underwriters  when  any  repairs  are  wanting;  Beck¬ 
with  V.  8ydebotham,  1  Camp.  116.  And  see  also,  an/e,  p.  133,  the  case  of  Shoolbred  v. 
Nutt,  and  of  Hayward  v.  Rogers,  ante,  p.  134,  and  Long  v.  Duff,  2  Bos.  &  Pull.  209. 
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against  the  attacks  of  an  European  enemy,  but  merely  for  the  purpose  of  trade, 
and  of  defence  against  the  natives ;  that  the  fort  was  only  intended  and  built 
to  keep  off  the  country  blacks ;  that  the  only  security  to  European  ships  of 
war  consisted  in  the  difficulty  of  the  entrance  and  navigation  of  the  river,  for 
want  of  proper  pilots,  that  the  general  state  and  condition  of  the  said  fort,  and 
of  the  strength  thereof,  were  in  general  well  known  by  most  persons  conversant 
or  acquainted  with  Indian  affairs,  of  the  state  of  the  Company’s  factories  or 
settlements ;  and  could  not  keep  secret  or  concealed  from  persons  who  should 
endeavour,  by  proper  inquiry,  to  inform  themselves ;  that  there  were  no  appre¬ 
hensions  or  intelligence  of  any  attack  by  the  French;  until  they  attacked  Nattal, 
in  February^  1760 ;  that  on  the  8th  of  February^  1760,  there  was  no  suspi¬ 
cion  of  any  design  by  the  French;  that  the  governor  at  that  time  bought  of  the 
witness  goods  to  the  value  of  4,000/.,  and  had  goods  to  the  value  of  above 
20,000/.,  and  then  dealt  for  50,000/.  and  upwards  •,  that  on  the  1st  of  ^pril^ 
1760,  the  fort  was  attacked  by  a  French  man-of-war  of  sixty-four  guns,  and 
a  frigate  of  twenty  guns,  under  the  Compte  D’Estainge,  brought  in  by  Dutch 
pilots,  was  unavoidably  taken,  and  afterwards  delivered  to  the  Dutch^  the  pri¬ 
soners  being  sent  to  Batavia.  On  the  part  of  the  defendant,  after  all  the 
opportunities  of  inquiry,  no  evidence  was  offered  that  the  French  ever  had  any 
design  upon  Fort  Marlborough  before  the  end  of  March,  1760,  or  that  there 
was  the  least  intelligence  or  alarm  that  they  might  make  the  attempt  till  the 
taking  of  Nattal,  in  the  year  1760.  They  did  not  offer  to  disprove  the  evi- 
r  *592  1  governor  had  acted,  as  in  full  security,  long  after 

L  J  the  month  of  September,  1759,  and  had  turned  his  money  into 

goods  so  late  as  the  8lh  of  February,  1760.  There  was  no  attempt  to  shew 
that  he  had  not  lost  by  the  capture  very  considerably  beyond  the  value  of  his 
insurance.  But  the  defendant  relied  upon  a  letter  written  to  the  East  India 
Company,  bearing  date  the  16th  of  September,  1759,  which  was  sent  to  Eng¬ 
land  by  the  Pitt,  Captain  Wilson,  who  arrived  in  May,  1760,  together 'with 
the  instructions  for  insuring,  and  also  a  letter  bearing  date  the  22nd  of  Septem¬ 
ber,  1759,  sent  to  the  plaintiff  by  the  same  conveyance,  and  at  the  same  time 
(which  letters  his  Lordship  repeated.)  They  relied,  too,  upon  the  cross-ex¬ 
amination  of  the  broker  who  negotiated  the  policy,  that,  in  his  opinion,  these 
letters  ought  to  have  been  produced,  or  the  contents  disclosed ;  and  that  if  they 
had,  the  policy  would  not  have  been  underwritten.  The  defendant’s  counsel 
contended  at  the  trial,  as  they  have  done  upon  this  motion,  that  the  policy  was 
void:  1st,  Because  the  state  and  condition  of  the  fort  mentioned  in  the  gov¬ 
ernor’s  letter  to  the  East  India  Company  was  not  disclosed.  2ndly,  Because 
he  did  not  disclose  that  the  French,  not  being  in  a  condition  to  relieve  their 
friends  upon  the  coast,  were  most  likely  to  make  an  attack  upon  this  settlement, 
rather  than  remain  idle.  3rdly,  That  he  had  not  disclosed  his  having  received 
a  letter  of  the  4th  of  February,  1759,  from  which  it  seemed  that  the  French 
had  a  design  to  take  this  settlement  by  surprise  the  year  before.  They  also 
contended,  that  the  opinion  of  the  broker  was  almost  decisive.  The  whole 
was  laid  before  the  jury,  who  found  for  the  plaintiff. 

“Thirdly.  It  remains  to  consider  these  objections,  and  to  examine  whether 
this  verdict  is  well  founded.  To  this  purpose,  it  is  necessary  to  consider  the 
nature  of  the  contract  at  the  time  it  was  made.  The  policy  was  signed  in  May, 
1760.  The  contingency  was  whether  /hr/  Marlborough  was  or  would  be 
taken,  by  an  European  enemy  between  October,  1759,  and  October,  1760. 
The  computation  of  the  risk  depended  upon  the  chance,  whether  any  European 
r  *593  1  power  *would  attack  the  place  by  sea.  If  they  did,  it  was  incapa- 

^  ble  of  resistance.  The  underwriter  at  London,  in  May,  1760, 

could  judge  much  belter  of  the  probability  of  the  contingency  than  governor 
Carter  could  at  Fort  Marlborough  in  September,  1759.  He  knew  the  success 
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of  the  operations  of  the  war  in  Europe:  he  knew  what  naval  force  the  English 
and  French  had  sent  to  the  East  Indies.  He  knew,  from  a  comparison  of  that 
force,  whether  the  sea  was  open  to  any  such  attempt  by  the  French.  He 
knew,  or  might  know,  every  thing  which  was  known  at  Fort  Marlborough  in 
September.)  1759,  of  the  general  state  of  affairs  in  the  East  Indies.,  or  the  par¬ 
ticular  condition  of  Fort  Marlborough,  by  the  ship  which  brought  the  order 
for  the  insurance.  He  knew  that  ship  must  have  brought  many  letters  to  the 
East  India  Company^  and  particularly  from  the  governor.  He  knew  what 
probability  there  was  of  the  Dutch  committing,  or  having  committed,  hostili¬ 
ties.  Under  these  circumstances,  and  with  this  knowledge,  he  insures  against 
the  general  contingency  of  the  place  being  attacked  by  an  European  power. 
If  there  had  been  any  design  on  foot,  or  enterprise  begun  in  September.,  1759, 
to  the  knowledge  of  the  governor,  it  would  have  varied  the  risk  understood  by 
the  underwriter,  on  account  of  his  not  being  told  of  a  particular  design  or  attack 
then  subsisting ;  and  he  estimated  the  risk  upon  the  foot  of  an  uncertain  opera¬ 
tion,  which  might  or  might  not  be  attempted.  But  the  governor  had  no  notice 
of  any  design  subsisting  in  September.,  1759.  There^  was  no  such  design  in 
fact:  the  attempt  was  made  without  premeditation,  from  the  sudden  opportu¬ 
nity  of  a  favourable  occasion,  by  the  connivance  and  assistance  of  the  Dutch) 
which  tempted  Compte  D’Estaigne  to  break  his  parole.  These  being  the  cir¬ 
cumstances  under  which  the  contract  was  entered  into,  we  shall  be  better  able 
to  judge  of  the  objections  upon  the  foot  of  concealments.  The  first  conceal¬ 
ment  is,  that  he  did  not  disclose  the  condition  of  the  place.  The  underwriter 
knew  the  insurance  was  for  the  governor.  He  knew  the  governor  must  be 
acquainted  with  the  state  of  the  place.  He  knew  the  governor  could  not  dis¬ 
close  *it,  consistently  with  his  duty.  He  knew  the  governor,  by 
insuring,  apprehended,  at  least,  the  possibility  of  an  attack.  With 
this  knowledge,  without  asking  a  question,  he  underwrote.  («)  By  so  doing, 
he  took  the  knowledge  of  the  state  of  the  place  upon  himself.  It  was  a  matter, 
as  to  which  he  might  be  informed  various  wavs  :  it  was  not  a  matter  within  the 
private  knowledge  of  the  governor  only.  But  not  to  rely  upon  that,  the  utmost 
which  can  be  contended  is,  that  the  underwriter  trusted  to  the  fort  being  in  the 
condition  in  which  it  ought  to  be  :  in  like  manner  as  it  is  taken  for  granted,  that 
a  ship  insured  is  seaworthy.  What  is  that  condition  ?  All  the  witnesses  agree, 
that  it  was  only  to  resist  the  natives,  and  not  an  European  force.  The  policy 
insures  against  a  total  loss,  taking  for  granted,  that  if  the  place  was  attacked,  it 
would  be  lost.  The  contingency,  therefore,  which  the  underwriter  has  insured 
against,  is,  whether  the  place  would  be  attacked  by  an  European  force ;  and 
not  whether  it  would  be  able  to  resist  such  an  attack,  if  the  ships  could  get  up 
the  river.  It  was  particulary  left  to  the  jury  to  consider,  whether  this  was  the 
contingency  in  the  contemplation  of  the  parties  :  they  have  found  that  it  was. 
And  we  are  all  of  opinion,  that  in  this  respect  their  conclusion  is  agreeable  to 
the  evidence.  The  state  and  condition  of  the  place  were  material  in  tliis  view 
only,  in  case  of  a  land  attack  by  the  natives. 

“The  second  concealment  is,  his  not  having  disclosed  that,  from  the  French 
not  being  able  to  relieve  their  friends  upon  the  coast,  they  might  make  them  a 
visit.  This  is  no  part  of  the  fact  of  the  case ;  it  is  mere  speculation  of  the  gov¬ 
ernor,  from  the  general  state  of  the  war.  The  conjecture  was  dictated  to  him 
from  his  fears.  It  is  a  bold  attempt  for  the  conquered  to  attack  the  conqueror 
in  his  own  dominions.  The  practicability  of  it,  in  this  case,  depended  upon 
the  English  naval  forces  in  those  seas,  of  which  the  underwriter  p  ^595  ~\ 

could  better  judge  at  London^  in  May^  1760,  than  the  ^governor  L  J 

could  at  Fort  Marlborough^  in  September)  1759.  The  third  concealment  is, 


[  *594  ] 


(a)  See  Accord.  Vallance  v.  Dewar,  I  Camp.  503.  AnUf  p.  206. 
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that  he  did  not  disclose  the  letter  from  Mr.  Winch  of  the  4th  of  February^ 
1759,  mentioning  the  design  of  the  French  the  year  before.  What  that  letter 
was ;  how  he  mentioned  the  design ;  or  upon  what  authority  he  mentioned  it ; 
or  by  whom  the  design  was  supposed  to  be  imagined,  does  not  appear.  The 
defendant  has  had  every  opportunity  of  discovery ;  and  nothing  has  come  out 
upon  it,  as  to  this  letter,  which  he  thinks  makes  for  his  purpose.  The  plain¬ 
tiff  offered  to  read  the  account  Winch  wrote  the  East  India  Company^  which 
was  objected  to  5  and  therefore,  it  was  not  read.  The  nature  of  that  intelli¬ 
gence,  therefore,  is  very  doubtful.  But  taking  it  in  the  strongest  light,  it  is  the 
report  of  a  design  to  surprise  the  year  before ;  but  then  dropped.  This  is  a 
topic  of  mere  general  speculation,  which  made  no  part  of  the  fact  of  the  case 
upon  which  the  insurance  was  to  be  made.  It  was  said,  if  a  man  insured  a 
ship,  knowing  that  two  privateers  were  lying  in  her  way,  without  mentioning 
that  circumstance,  it  would  be  a  fraud.  I  agree  to  it.  But  if  he  knew  that  two 
privateers  had  been  there  the  year  before,  it  would  be  no  fraud,  not  to  mention 
that  circumstance :  because  it  does  not  follow  that  they  will  cruise  this  year,  at 
the  same  time,  in  the  same  place ;  or  that  they  are  in  a  condition  to  do  it.  If 
the  circumstance  of  this  design  laid  aside  had  been  mentioned,  it  would  have 
tended  rather  to  lessen  the  risk,  than  increase  it ;  for  the  design  of  a  surprise, 
which  has  transpired,  and  been  laid  aside,  is  less  likely  to  be  taken  up  again  5 
especially  by  a  vanquished  enemy.  The  jury  considered  the  nature  of  the 
governor’s  silence  as  to  these  particulars ;  they  thought  it  innocent,  and  that 
the  omission  to  mention  them  did  not  vary  the  contract.  And  we  are  all  of 
opinion,  that,  in  this  respect,  they  judged  extremely  right.  There  is  a  silence, 
not  objected  to  at  the  trial,  nor  upon  this  motion  ;  which  might,  with  as  much 
reason,  have  been  objected  to,  as  the  two  last  omissions ;  rather  more.  It 
appears  by  the  governor’s  letter  to  the  plaintiff,  that  he  was  principally  appre- 
r  ^596  1  hensive  of  a  Dutch  war.  He  Certainly  had,  what  he  thought, 
^  -*  good  grounds  for  this  apprehension.  Compte  D’Estaigne  being 

piloted  by  the  Dutch^  delivering  the  fort  to  the  Dutch^  and  sending  the  prisoners 
to  Batavia^  is  a  confirmation  of  those  grounds.  Probably  the  loss  of  the  place 
was  ov»^ing  to  the  Dutch.  The  French  could  not  have  got  up  the  river  with¬ 
out  Dutch  pilots ;  and  it  is  plain  the  whole  was  concerted  with  them.  And 
yet,  at  the  time  of  underwriting  the  policy,  there  was  no  intimation  about  the 
Dutch.  The  reason  why  the  counsel  have  not  objected  to  his  not  disclosing 
the  grounds  of  this  apprehension  is,  because  it  must  have  arisen  from  political 
speculation  and  general  intelligenee :  therefore,  they  agree,  it  is  not  necessary 
to  communicate  such  things  to  the  underwriter. 

“Lastly.  Great  stress  was  laid  upon  the  opinion  of  the  broker.  But  we 
all  think  the  jury  ought  not  to  pay  the  least  regard  to  it:  it  is  mere  opinion, 
which  is  not  evidence:  it  is  opinion  after  an  event:  it  is  opinion  without  the 
least  foundation  from  any  previous  precedent  or  usage :  it  is  an  opinion,  which, 
if  rightly  formed,  could  only  be  drawn  from  the  same  premises,  from  which 
the  Court  and  jury  were  to  determine  the  cause :  and  therefore,  it  is  improper 
and  irrelevant  in  the  mouth  of  a  witness,  (a)  There  is  no  imputation  upon  the 


(a)  See  the  case  of  Campbell  v.  Rickards,  5  B.  &  Ad.  846,  ante,  p.  538.  And  in  Durrel  v. 
Bedesly,  Holt,  285,  C.  J.  Gibbs  says,  “The  opinion  of  underwriters  on  the  materiality  ol 
facts  and  the  effect  they  would  have  had  upon  the  premium,  is  not  admissible  in  evidence. 
Lord  Mansfield  and  Lord  Kenyon  discountenanced  this  evidence  of  opinion ;  and  I  think  it 
ought  not  to  be  received.  It  is  the  province  of  a  jury  and  not  of  individual  underwriters 
to  decide  what  facts  ought  to  be  communicated.  It  is  not  a  question  of  science,  in  which 
scientific  men  will  mostly  think  alike,  but  a  question  of  opinion,  liable  to  be  governed  by  fancy 
and  in  which  the  diversity  might  be  endless.  Such  evidence  leads  to  nothing  satisfactory, 
and  ought  on  that  ground  to  be  rejected.”  But  see  Chapman  v.  Walton,  10  Bing.  57,  and 
Rickards  v.  Murdock,  10  B.  &  C.  527,  ante,  p.  539, 
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governor,  as  to  any  intention  of  fraud.  By  the  same  conveyance,  which 
brought  his  orders  to  insure,  he  wrote  to  the  company  every  thing  which  he 
knew  or  suspected  :  he  desired  ^nothing  to  be  kept  a  secret,  which  p  31^597  1 

he  wrote  either  to  them  or  his  brother.  His  subsequent  conduct,  ■- 
down  to  the  8th  of  February^  1760,  shewed  that  he  thought  the  danger  very 
improbable.  The  reason  of  the  rule  against  concealment  is,  to  prevent  fraud 
and  encourage  good  faith.  If  the  defendant’s  objections  were  to  prevail  in  the 
present  instance,  the  rule  would  be  turned  into  an  instrument  of  fraud.  The 
underwriter  here,  knowing  the  governor  to  be  acquainted  with  the  state  of  the 
place ;  knowing  that  he  apprehended  danger,  and  must  have  some  ground  for 
his  apprehension ;  being  told  nothing  of  either,  signed  this  policy  without  ask¬ 
ing  a  question.  If  the  objection,  ‘that  he  was  not  told,’  is  sufficient  to  vacate 
it,  he  took  the  premium,  knowing  the  policy  to  be  void,  in  order  to  gain,  if  the 
alternative  turned  out  one  way ;  and  to  make  no  satisfaction,  if  it  turned  out 
the  other  :  he  drew  the  governor  into  a  false  confidence,  that  if  the  worst  should 
happen,  he  had  provided  against  total  ruin ;  knowing  at  the  same  time,  that  the 
indemnity  to  which  the  governor  trusted,  was  void.  There  was  not  a  word 
said  to  him  of  the  affairs  of  India^  or  the  state  of  war  there,  or  the  condition  of 
Fort  Marlborough,  (a)  If  he  thought  that  omission  an  objection  at  the  time, 
he  ought  not  to  have  signed  the  policy,  with  a  secret  reserve  in  his  own  mind 
to  make  it  void :  if  he  dispensed  with  the  information,  and  did  not  think  this 
silence  an  objection  then,  he  cannot  take  it  up  now,  after  the  event.  What  has 
been  often  said  of  the  Statute  of  Frauds  may,  with  more  propriety,  be  applied 
to  every  rule  of  law,  drawn  from  principles  of  natural  equity,  to  prevent  fraud, 
‘that  it  should  never  be  so  turned,  construed,  or  used,  as  to  protect,  or  be  a 
means  of  fraud.  ’  After  the  fullest  deliberation,  we  are  all  clear  that  the  verdict 
is  well  founded ;  and  that  there  ought  not  to  be  a  new  trial :  consequently,  that  ^ 
the  rule  obtained  for  that  purpose  ought  to  be  discharged.” 

In  the  case  of  Planche  and  another  v.  Fletcher,  {b)  the  plaintifis,  Planche 
and  Jaquery,  merchants  in  London,  insured  *goods  “on  board  the  p  ^593  ~| 

Swedish  ship  called  the  Mary  Magdalena,  lost  or  not  lost,  at  and  L  J 

from  London  and  Ramsgate  to  Nantz,  with  liberty  to  call  at  Ostend,  being  a 
general  ship  in  the  port  of  London  for  Nantz. There  was  a  declaration  in 
the  policy,  “that  the  insurance  was  made  on  account  of  certain  persons,  carry¬ 
ing  on  trade  under  the  name  and  firm  of  Vallee  et  Duplessis,  Monsieur  Lassau 
le  Jeune,  Gillaume  Albert,  et  Potier  de  la  Gueule.'"  The  defendant  under¬ 
wrote  the  policy  for  300/.,  at  three  guineas  per  cent.  The  ship’s  clearances 
from  the  custom-house  in  London,  and  her  other  papers,  were  all  made  out  for 
Ostend  only,  but  the  ship  and  goods  were  intended  to  go  directly  from  London 
to  Nantz,  without  going  to  Ostend.  Bills  of  lading,  in  the  French  language, 
dated  the  18th  of  July,  1778,  were  signed  by  the  captain  in  London,  but  pur¬ 
ported  to  be  made  at  Ostend,  and  that  the  goods  were  shipped  there,  to  be 
delivered  at  Nantz.  The  policy  was  subscribed  by  the  defendant  on  the  7th 
of  July,  and  the  lading  was  taken  in  between  the  24th  of  July  and  the  17th  of 
August.  The  proclamation  for  making  reprisals  on  French  ships  bore  date 
the  29th,  and  appeared  in  the  Gazette,  on  the  31st  of  July.  Two  underwri¬ 
ters  had  signed  the  policy  after  the  proclamation,  at  the  same  premium  of  three 
guineas :  one  on  the  31st  of  July,  and  the  other  on  the  7th  of  August.  The 
ship  sailed  on  the  24th  of  August,  and  was  taken  by  a  king’s  cutter,  on  her 
way  to  Nantz.  After  her  departure  from  Gravesend,  the  captain  threw  over¬ 
board  all  the  papers  which  he  had  received  from  the  custom-house  at  London. 
They  had  been  obliterated  by  the  custom-house  officers  at  Gravesend,  and 


(a)  Freeland  V.  Glover,  7  East,  457.  (h)  Doug.  251. 
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were  no  longer  of  any  use.  The  ship  was  released  by  the  Admiralty,  but  the 
goods  were  condemned.  The  plaintiffs  had  no  connection  or  share  in  the  ship. 
Such  were  the  material  facts  in  this  case,  as  they  were  stated  by  Lord  Mans¬ 
field  in  his  repoit,  upon  a  rule  to  show  cause  why  there  should  not  be  a  new 
trial.  The  cause  had  been  tried  at  the  last  sittings  at  Guildhall^  and  a  verdict 
found  for  the  plaintiffs.  The  grounds  for  the  application  for  a  new  trial  were 
*599  1  there  was  a  fraud  on  the  nmder writers,  the  ship 

having  been  cleared  out  for  Ostende  and  yet  never  having  been 
designed  for  that  place.  2ndly,  That  as  hostilities  were  declared  after  the 
policy  M'^as  signed,  and  before  the  ship  sailed,  the  defendant  ought  to  have  had 
notice,  that  he  might  have  exercised  his  discretion,  whether  he  would  choose 
for  a  peace  premium  to  run  the  risk  of  capture.  Beside  the  facts  above  men¬ 
tioned,  his  Lordship  stated,  that  the  plaintiff  had  produced  evidence  to  show, 
that  all  ships  going  with  goods  of  British  manufacture  to  France^  clear  out  for 
Ostend^  without  meaning  to  go  thither ;  and  that  this  is  universally  understood 
by  persons  concerned  in  that  branch  of  commerce.  The  reasons  suggested  for 
clearing  out  for  Ostende  and  afterwards  making  bills  of  lading  as  from  that 
place,  were,  that  the  light-house  duties  are  saved,  which  are  payable  when  the 
voyage  is  known  to  be  directly  down  the  channel ;  and  that  the  French  duties 
are  less  upon  goods  from  Ostend  than  from  England, 

Lord  Mansfield, — “This  verdict  is  impeached  upon  two  grounds — 1st,  It 
is  said  there  was  a  fraud  on  the  underwriters  in  clearing  out  the  ship  for  Ostend^ 
when  she  was  never  intended  to  go  thither.  But  I  think  there  was  no  fraud  on 
them— perhaps  not  on  any  body.  What  had  been  practised  in  this  case  was 
proved  to  be  the  constant  course  of  the  trade,  and  notoriously  so  to  every  body. 
The  reason  for  clearing  for  Ostend^  and  signing  bills  of  lading  as  from  thence, 
did  not  fully  appear ;  but  it  was  guessed  at.  The  Fermiers  Generaux  have 
the  management  of  the  taxes  in  France,  As  we  have  laid  a  large  duty  on 
French  goods,  the  French  may  have  done  the  same  on  ours ;  and  it  may  be  the 
interest  of  the  farmers  to  connive  at  the  importation  of  English  commodities 
and  take  Ostend  duties,  rather  than  slop  the  trade,  by  exacting  a  tax  which 
amounts  to  a  prohibition.  But,  at  any  rate,  this  was  no  fraud  in  this  country. 
One  nation  does  not  take  notice  of  the  revenue  laws  of  another.  With  regard 
to  the  evasion  of  the  light-house  duties,  the  ship  was  not  liable  to  confiscation 
on  that  account.  2ndly,  The  second  objection  is,  that  the  policy  was  made 
r  *600  1  before,  and  the  ship  ^sailed  after,  the  proclamation  for  reprisals, 
b  -J  But  every  man  in  England  and  France,,  on  the  17th  of  July, 

expected  the  immediate  commencement  of  a  war.  I  will  not  say  it  was  actu¬ 
ally  commenced,  but  the  ambassadors  of  both  countries  were  recalled ;  the 
Pallas  and  Licorne  were  taken ;  the  fleets  were  at  sea ;  and,  as  it  appeared 
afterwards,  were  waiting  for  each  other  to  fight.  It  does  not  appear  that  the 
goods  were  French  property ;  an  Englishman  might  be  sending  his  goods  to 
France  in  a  neutral  ship.  But  it  is  indifferent  whether  they  were  English  or 
French,  The  risk  insured  extends  to  all  captures,  and  as  two  other  under¬ 
writers  signed  at  the  same  premium  after  the  proclamation,  it  appears  that  the 
war-risk  was  in  view  when  the  defendant  signed.  Shall  he  avail  himself  of 
an  event  which  increases  the  risk,  but  which  he  had  in  contemplation  when  he 
underwrote  the  policy?  I  am  of  opinion  that  there  should  not  be  a  new  trial.” 
The  three  other  Judges  concurred,  and  the  rule  was  discharged. 

So  the  Court  have  held,  in  Atkinson  v.  Abbott,,  [a)  that,  where  the  object  of 
the  insurance  was  found  by  the  jury  to  be  meritorious,  the  policy  was  good, 
although,  in  consequence  of  expected  hostilities  with  Denmark^  an  order  of 


(a)  11  East,  135. 
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the  King  in  council  had  issued,  prohibiting  the  clearing  out  of  any  British  ship 
to  a  Danish  port,  and  a  clearance  was  consequently  taken  out  for  a  neutral  port 
in  the  neighbourhood,  the  adventure  being  legal,  namely,  to  supply  the  British 
fleet  with  provisions,  and  not  contravening  the  spirit  of  the  order  in  council, 
which  issued  as  a  precautionary  measure  to  prevent  the  vessels  of  this  country 
from  being  detained  in  Danish  ports  in  the  event  of  hostilities.  The  false 
clearance,  too,  was  strongly  urged  as  an  objection  to  the  policy;  but  Lord 
Ellenborough  and  Mr.  Justice  Le  Blanc  both  declared  that  the  mere  circum¬ 


stance  of  taking  a  clearance  to  a  place  where  a  ship  does  not  intend  to  go,  does 
not  make  the  voyage  illegal,  so  as  to  vacate  the  policy.  The  statute  of  13  & 
14  Charles  2,  c.  11,  s.  3,  imposes  a  penalty  of  100/.  for  taking  ^  q 

*oul  a  false  clearance,  but  does  not  render  the  voyage  illegal.  That  L  -1 

was  determined,  said  Lord  Ellenborough^  in  Blanche  v.  Fletcher,  though  the 
statute  was  not  referred  to. 

A  similar  decision  was  made  in  the  case  of  Meyne  v.  Walter,  {a)  It  was 
an  action  on  a  policy  of  insurance  on  a  Portuguese  ship,  at  and  from  Madeira, 
to  her  port  of  discharge  in  Jamaica,  with  liberty  to  tpuch  at  the  Leeward 
Islands.  The  defendant  underwrote  150/.  upon  it;  the  ship  was  captured  by 
a  French  privateer,  and  condemned  in  the  Court  of  Admiralty  in  France,  on 
the  ground  of  having  an  English  supercargo  on  board.  The  action  was  brought 
to  recover  this  loss  from  the  underwriter,  who  refused  to  pay,  alleging  that  the 
plaintiff  should  have  disclosed  to  him  that  the  supercargo  was  English.  At 
the  trial,  a  verdict  was  given  for  the  plaintiff,  upon  a  case  reserved  for  the  opin¬ 
ion  of  the  Court,  and  containing,  in  substance,  the  facts  just  stated. 

For  the  defendant  it  was  insisted,  upon  the  argument,  that  the  agent  for  the 
insured  ought  to  have  disclosed  this  fact ;  and  that  it  was  the  more  material  in 
this  case  because  during  the  present  war  an  ordinance  passed  in  France,  simi¬ 
lar  to  one  made  in  the  last  war,  in  1756,  which  declares  that  no  Dutch  ship 
shall  be  allowed  to  take  on  board  a  supercargo  belonging  to  any  nation  at  enmity 
with  the  Court  of  France;  and  that  if  any  ship,  having  such  a  supercargo,  be 
taken,  it  shall  be  condemned  as  lawful  prize. 

Lord  Mansfield. — “It  is  an  oppressive  and  arbitrary  rule,  and  contrary  to 
the  law  of  nations.  If  both  parties  were  ignorant  of  it,  the  underwriter  must 
run  all  risks ;  and  if  the  defendant  knew  of  such  an  edict,  it  was  his  duty  to 
inquire  if  such  a  supercargo  were  on  board.  It  must  be  a  fraudulent  conceal¬ 
ment  of  circumstances  that  will  vitiate  a  policy.  But  it  is  remarkable  that 
neither  party  has  said  a  word  respecting  the  treaties  between  France  and  Por- 
tugaV*  Judgment  was  accordingly  given  for  the  plaintiff. 

^Thirdly,  we  come  to  consider  one  class  of  cases,  in  which  a  p  *592  1 

misrepresentation  has  frequently  been  held  to  render  the  policy  void.  L  J 

In  the  case  of  Flinn  v.  Headlain,  {b)  it  was  held  that,  where  an  agent  made 
a  policy  on  a  ship,  misrepresented  the  nature  of  the  cargo  which  she  was  to 
carry,  but  this  was  not  inserted  in  the  policy,  and  it  did  not  appear  that  the 
underwriter  was  induced  by  the  misrepresentation  to  accept  the  risk,  the  mis¬ 
representation  was  not  material  and  did  not  vitiate  the  policy. 

In  the  case  of  Pawson  v.  Watson,  (c)  upon  a  rule  to  shew  cause  why  a  new 
trial  should  not  be  granted.  Lord  Mansfield  reported  as  follows  : — “This  was 
an  action  upon  a  policy  of  insurance.  At  the  trial  it  appeared  in  evidence  that 
the  first  underwriter  had  the  following  instructions  shown  to  him: — “Three 
thousand  five  hundred  pounds  upon  the  ship  Julias  Csesar,  for  Halifax,  to 
touch  Plymouth,  and  any  port  m  America:  she  mounts  twelve  guns  and 


(a)  R.  R.  East,  22  Geo.  3.  Parkins.  431. 

\b)  9  B.  &  C.  693.  (c)  Cowp.  785. 
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twenty  men.”  These  instructions  were  not  asked  for,  nor  communicated  to 
the  defendant :  but  the  ship  was  only  represented  generally  to  him  as  a  ship  of 
force  :  and  a  thousand  pounds  had  been  done,  before  the  defendant  underwrote 
any  thing  upon  her.  The  instructions  were  dated  the  28th  of  June^  1776,  and 
the  ship  sailed  on  the  23rd  of  July^  1776,  and  was  taken  by  an  American 
privateer.  That  at  the  time  of  her  being  taken,  she  had  on  board  six  four- 
pounders,  four  three-pounders,  three  one-pounders,  six  half-pounders,  which 
are  called  swivels,  and  twenty -seven  men  and  boys  in  all  for  her  crew ;  but  of 
them,  sixteen  only  were  men,  (not  twenty  as  the  instructions  mentioned)  and 
the  rest  boys.  But  the  witness  said,  he  considered  her  as  being  stronger  with 
this  force,  than  if  she  had  twelve  carriage  guns  and  twenty  men :  he  also  said, 
(which  is  a  material  circumstance)  that  there  were  neither  men  nor  guns  on 
board  at  the  time  of  the  insurance.  That  he  himself  insured  at  the  same  pie- 
^603  1  ^without  regard  or  inquiry  into  the  force  of  the  ship.  Other 

underwriters  also  insured  at  the  same  premium  without  any  other 
representation  than  that  she  was  a  ship  of  force.  That  to  every  four-pounder 
there  should  be  five  men  and  a  boy.  That  in  merchant  ships  boys  always  go 
under  the  denomination  of  men.  This  was  met  by  evidence  on  the  part  of  the 
defendant,  saying,  that  guns  meant  carriage  guns,  not  swivels  j  and  men  meant 
able  men,  exclusive  of  boys.  There  were  three  causes  of  the  same  nature 
depending  upon  the  same  evidence.  The  defence  in  each  was,  that  these 
instructions  were  to  be  considered  as  a  warranty,  the  same  as  if  they  had  been 
inserted  in  the  policy :  though  they  were  not  proved  to  have  been  shewn  to  any 
but  the  first  underwriter.  In  ail  the  three  cases,  the  question  for  the  Court  to 
determine  is,  whether  the  instructions,  which  were  shewn  to  the  first  under¬ 
writer,  are  to  be  considered  as  a  warranty  inserted  in  the  policy ;  or  as  a  repre¬ 
sentation,  which  would  avoid  the  policy,  if  fraudulent.^  If  the  Court  should 
be  of  opinion,  that  the  instructions  amounted  to  a  warranty,  then  a  new  trial  is 
to  be  had  in  each  without  costs ;  otherwise  the  verdicts,  which  are  all  for  the 
plaintiffs,  are  to  stand.  At  the  trial  I  was  of  opinion,  that  it  would  be  of  very 
dangerous  consequence  to  add  a  conversation,  that  passed  at  that  time,  as  part 
of  the  written  agreement.  It  is  a  collateral  representation,  and  if  the  parties 
had  considered  it  as  a  warranty,  they  would  have  had  it  inserted  in  the  policy. 
But,  secondly,  if  these  instructions  were  to  be  considered  in  the  light  of  a 
fraudulent  misrepresentation,  they  must  be  both  material  and  fraudulent:  in 
that  light,  I  held,  that  a  misrepresentation  made  to  the  first  underwriter  ought 
to  be  considered  as  a  misrepresentation  made  to  every  one  of  them,  and  so 
would  affect  the  whole  policy.  Otherwise,  it  would  be  a  contrivance  to  deceive 
many ;  for  where  a  good  man  stands  first,  the  rest  underwrite  without  asking  a 
question :  and  if  he  be  imposed  upon,  the  rest  of  the  underwriters  are  taken  in 
by  the  same  fraud.”  The  case  was  left  to  the  jury  under  that  direction, 
r  ^604  1  After  argument  at  the  Bar,  Lord  Mansfield  asked,  whether  *there 
L  was  any  case  that  made  a  difference  between  a  written  and  a  parol 

representation?  No  answer  being  given,  his  Lordship  proceeded :  “there  is 
no  distinction  better  known  to  those  who  are  at  all  conversant  in  the  law  of 
insurance,  than  that  which  exists  between  a  warranty  or  condition,  which  makes 
part  of  a  written  policy,  and  a  representation  of  the  state  of  the  case.  Where 
it  is  a  part  of  the  written  policy  it  must  be  performed.  As  if  there  be  a  war¬ 
ranty  of  convoy,  there  it  must  be  a  convoys  nothing  else  will  answer  the  idea 
intended  by  the  warranty :  it  must  be  strictly  performed  as  being  a  part  of  the 
agreement ;  for  in  the  case  of  convoy  it  might  be  said,  the  party  would  not  have 
insured  without  convoy.  But  as,  by  the  law  of  merchants,  all  dealings  must 
be  fair  and  honest,  fraud  infects  and  vitiates  every  mercantile  contract.  There¬ 
fore,  if  there  be  fraud  in  a  representation,  it  will  avoid  the  policy,  on  account 
of  the  fraud,  but  not  on  account  of  the  non-compliance  with  any  part  of  the 
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agreement.  If  in  a  life  policy,  a  man  warrant  another  to  be  in  good  health, 
when  he  knows  at  the  same  time  he  is  ill  of  a  fever,  that  will  not  avoid  the 
policy  on  the  ground  of  misrepresentation,  (though  it  will  be  void  for  non-com¬ 
pliance  with  the  warranty)  because  by  the  warranty,  the  insured  takes  the  risk 
upon  himself.  But  if  there  be  no  warranty,  and  he  say,  “the  man  is  in  good 
health,”  when  in  fact  he  knows  him  to  be  ill,  it  is  false.  So  it  is,  if  he  do  not 
know  whether  he  be  well  or  ill ;  for  it  is  equally  false  to  undertake  to  say  that 
which  he  knows  nothing  at  all  of,  as  to  say  that  is  true  which  he  knows  is  not 
true.  But  if  he  only  say  ‘he  believes  the  man  to  be  in  good  health,’  knowing 
nothing  about  it,  nor  having  any  reason  to  believe  the  contrary ;  there,  though 
the  person  is  not  in  good  health,  it  will  not  avoid  the  policy,  because  the  under¬ 
writer  then  takes  the  risk  upon  himself.  So  that  there  cannot  be  a  clearer  dis¬ 
tinction  than  that  which  exists  between  a  warranty,  which  makes  part  of  the 
written  policy,  and  a  collateral  representation,  which,  if  false  in  a  point  of 
materiality,  makes  the  policy  void :  but  if  not  material,  it  can  hardly  ever  be 
fraudulent.  So  far  from  the  usage  %eing  to  consider  instructions  ^  5:^005  “I 
as  a  part  of  the  policy,  that  parol  instructions  were  never  entered  L  -* 

in  a  book,  nor  written  instructions  kept  till  a  few  years  ago,  upon  occasion  of 
several  actions  brought  by  the  insured  upon  policies,  where  the  brokers  had 
represented  many  things  they  ought  not  to  have  represented,  in  consequence  of 
which  the  plaintiffs  were  cast.  I  advised  the  insured  to  bring  an  action  against 
the  brokers,  which  they  did,  and  recovered  in  several  instances :  and  I  have 
repeatedly  at  Guildhall^  cautioned  and  recommended  it  to  the  brokers,  to  enter 
all  representations  made  by  them  in  a  book.  That  advice  has  been  followed  in 
London;  but  it  appeared  lately,  at  the  trial  of  a  cause,  that  at  Bristol,  to  this 
hour,  they  make  no  entry  in  their  books,  or  keep  any  instructions.  The  ques¬ 
tion  then  is,  whether  in  this  policy  the  person  insuring  has  warranted  that  the 
ship  should  positively  and  literally  have  twelve  carriage  guns  and  twenty  men  ? 
That  is,  whether  the  instructions  given  in  evidence  are  a  part  of  the  policy  ? 
Now  I  will  take  it  by  degrees.  The  two  first  underwriters  before  the  Court 
are  Watson  and  Snell.  Says  Watson,  “It  is  part  of  my  agreement  that  the 
ship  shall  sail  with  twelve  guns  and  twenty  men :  and  it  is  so  stipulated,  that 
nothing  under  that  number  will  do :  ten  guns  with  swivels  will  not  do.”  The 
answer  to  this  is,  read  your  agreement;  read  your  policy.  There  is  no  such 
thing  to  be  found  there.  It  is  replied  Yes,  but  in  fact  there  is ;  for  the  instruc¬ 
tions  upon  which  the  policy  was  made,  contain  that  express  stipulation.  The 
answer  again  is,  there  never  were  any  instructions  shewn  to  Watson ;  nor  were 
any  asked  for  by  him.  What  colour  then  has  he  to  say  that  those  instructions 
are  any  part  of  his  agreement?  It  is  said,  he  insured  upon  the  credit  of  the 
first  underwriter.  A  representation  to  the  first  underwriter  has  nothing  to  do 
with  that,  which  is  the  agreement  or  terms  of  the  policy.  No  man  'who  under¬ 
writes  a  policy,  subscribes  by  the  act  of  underwriting,  to  terms  of  which  he 
knows  nothing :  but  he  reads  the  agreement,  and  is  governed  by  that.  Matters 
of  intelligence,  such  as  that  a  ship  is  or  is  not  missing,  are  ^things  p  ^^005  ~| 

in  which  a  man  is  guided  by  the  name  of  a  first  underwriter,  who  b 
is  a  good  man,  and  to  which  another  will  therefore  give  faith  and  credit  :  but 
not  to  a  collateral  agreement,  of  which  he  can  know  nothing,  (a)  The  ab¬ 
surdity  is  too  glaring,  it  cannot  be.  By  extension  of  an  equitable  relief  in 


(a)  This  point,  how  far  a  representation  made  to  the  first  underwriter  shall  be  taken  to 
extend  to  all  the  rest,  was  about  to  be  discussed  in  the  case  of  Marsden  v.  Reid,  3  East, 
572.  The  facts  did  not  sufiiciently  raise  the  question.  But  the  Court  seemed  inclined  to 
the  affirmative,  although  the  case  had  not  proceeded  far  enough  to  require  attention  to  Lord 
Mansfield's  distinction.  But  in  Bell  and  others  v.  Carstairs,  2  Camp.  544,  Lord  Ellen- 
borough  said,  “It  is  difficult  to  see  on  what  principle  of  law  a  representation  made  to  the 
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cases  of  fraud,  if  a  man  is  a  knave  with  respect  to  a  first  underwriter,  and 
makes  a  false  representation  to  him  in  a  point  that  is  material ;  as  where  having 
notice  of  a  ship  being  lost,  he  says  she  was  safe ;  that  shall  affect  the  policy 
with  regard  to  all  the  subsequent  underwriters,  who  are  presumed  to  follow 
the  first.  How  then  do  Watson  and  Snell  underwrite  the  ship  in  question? 
Without  knowing  whether  she  had  any  force  at  all.  That  proves  the  risk  was 
equal  to  a  ship  of  no  force  at  all  j  and  the  premium  was  a  vast  one ;  eight 
guineas.  So  much  therefore  for  those  two  cases.  The  third  case  is  that  of 
Ewer,  who  saw  the  instructions,  with  the  representations  which  they  contained. 
Did  the  number  of  guns  induce  him  to  underwrite  the  policy  ?  If  it  did,  he 
would  have  said,  put  them  into  the  policy ;  warrant  that  the  ship  shall  depart 
with  twelve  guns  and  twenty  men.  Whereas  he  does  no  such  thing,  but  takes 
the  same  premium  which  Watson  and  Snell  did,  who  had  no  notice  of  her 
having  any  force.  What  does  that  prove?  That  he  is  paid  and  receives  a 
premium  as  if  it  were  a  ship  of  no  force  at  all.  The  representation  amounts 
to  no  more  than  this ;  I  tell  you  what  the  force  will  be,  because  it  is  so  much 
p  *00-7  q  better  for  ^you.  There  is  no  fraud  in  it,  because  it  is  a  repre- 
L  J  sentation  only  of  what,  in  the  then  state  of  the  ship,  they  thought 

would  be  the  truth.  And  in  real  truth  the  ship  sailed  with  a  larger  force ;  for  she 
had  nine  carriage  guns,  and  six  swivels.  The  underwriters,  therefore,  had  the 
advantage  by  the  difference.  There  was  no  stipulation  about  what  the  weight 
of  metal  would  be.  All  the  witnesses  say,  that  she  had  more  force  than  if  she 
had  twelve  carriage  guns,  in  point  of  strength,  convenience,  and  for  the  pur¬ 
pose  of  resistance.  The  supercargo  in  particular  says,  “he  insured  the  same 
ship  and  the  same  voyage,  for  the  same  premium,  without  saying  a  syllable 
about  the  force.”  Why  then  it  was  a  matter  proper  for  the  jury  to  say,  whether 
the  representation  was  false,  or  whether  it  was  in  fact  an  insurance  as  of  a  ship 
without  force.  They  have  determined,  and  I  think  very  rightly,  that  it  was 
an  insurance  without  force.  Ewer  makes  an  objection,  that  the  representation 
ought  to  be  considered  as  inserted  in  the  policy ;  but  the  answer  to  that  is,  he 
has  determined  whether  it  should  be  inserted  in  the  policy  or  not,  by  not  insert¬ 
ing  it  himself.  There  is  a  great  difference  whether  it  shall  be  considered  as  a 
fraud.  But  it  would  be  very  dangerous  to  permit  all  collateral  representations 
to  be  put  into  the  policy.  I  am  extremely  glad  to  hear  that  a  great  many  of 
the  underwriters  have  paid.  Mr.  Thornton  has  paid,  who  was  the  first  person 
that  saw  the  instructions.  Shall  the  rest  refuse,  then?  As  to  Watson  and 
Snell,  they  have  no  presence  to  refuse :  for  there  is  not  a  colour  for  the  objec¬ 
tion  made  by  them.  As  to  Ewer,  we  are  all  satisfied  with  the  determination 
of  the  jury  against  him.  Therefore  the  rule  for  a  new  trial  must  be  dis¬ 
charged.” 

On  the  Monday  following,  Mr.  Devenport  said,  he  was  desired  by  the  under¬ 
writers  to  ask,  whether  it  was  the  opinion  of  the  Court,  that  to  make  written 
instructions  valid  and  binding  as  a  warranty  they  must  be  inserted  in  the  policy  ? 
Lord  Mansfield  answered,  that  most  undoubtedly  that  was  the  opinion  of  the 
r  1  Court:  if  a  man  warrant  that  a  *ship  shall  depart  with  twelve 

L  J  guns,  and  it  depart  with  ten  only,  it  is  contrary  to  the  condition  of 

the  policy. 

In  the  case  of  Bize  v.  Fletcher^  [a)  which  was  an  action  on  a  policy  of 
insurance  on  the  ship  Carnatic^  East  Jndiaman,  “at  and  from  Port  IJ Orient 


first  underwriter  is  considered  to  be  made  to  them  who  afterwards  underwrite  the  policy. 
That  rule  being  established,  I  will  abide  by  it;  but  will  not  allow  it  to  be  extended.  You 
must  shew  the  representation  to  be  made  to  the  first  underwriter  on  the  policy  or  to  the 
defendant  himself.”  See  Brine  v.  Featherstone,  8  Taunt.  869, 

(a)  Doug.  284. 
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to  the  isles  of  France  and  Bourbon^  and  to  all  or  any  ports  or  places,  where 
and  whatsoever,  in  the  East  Indies^  China,  Persia,  or  elsewhere,  beyond  the 
Cape  of  Good  Hope,  from  place  to  place ;  and  during  the  ship’s  stay  and  trade 
backwards  and  forwards,  at  all  ports  and  places,  and  until  her  safe  arrival  back 
at  her  last  port  of  discharge  in  FranceF  But  at  the  same  time  that  this  policy 
was  subscribed,  there  was  a  slip  of  paper  wafered  to  it,  and  shown  to  the 
underwriters,  on  which  was  written  the  following  representation : — The  ship 
has  had  a  complete  repair,  and  is  now  a  fine  and  good  vessel,  three  decks. 
Intends  to  sail  in  September  or  October  next  (1776.)  It  is  to  go  to  Madeira, 
the  isles  of  France,  Pondicherry,  China,  the  isles  of  France  and  U Orient." 

The  ship  did  not  sail  till  the  6th  of  December,  1776,  and  did  not  reach 
Pondicherry  till  the  23rd  of  July,  1777.  She  continued  there  till  the  23rd  of 
August  following,  when,  instead  of  proceeding  to  China,  she  sailed  for  Bengal, 
where  having  passed  the  winter  and  undergone  considerable  repairs,  she  sailed 
from  thence  early  in  the  year  1778,  (being  the  second  ship  that  left  the  Ganges) 
returned  to  Pondicherry,  and  after  taking  in  a  homeward  bound  cargo  at  that 
place,  proceeded  in  her  voyage  back  to  H  Orient.,  but  was  taken  in  October  in 
that  year,  by  the  Mentor  privateer.  The  usual  time  in  which  the  direct  voyage 
between  Pondicherry  and  Bengal  is  performed,  is  six  or  seven  days ;  but  the 
Carnatic  was  about  six  weeks  in  going  to  Bengal,  and  two  months  on  the  way 
back  from  thence  to  Pondicherry.  Both  going  and  returning,  she  either 
touched  at,  or  lay  off  Madras,  Masulipatam,  Visigapatam,  and  Yanon  and 
took  in  goods  at  all  those  places. 

^It  was  contended  in  this  cause,  at  the  trial,  that  the  representation  p  *099  ~\ 

accompanying  the  policy  restrained  the  voyage  to  the  limits  therein  L 
specified.  They  produced  some  letters  from  the  owners  to  their  correspondents, 
one  of  which  was  to  the  following  effect:— -“We  doubt  not,  but  on  account  of 
the  storm  the  ship  will  be  forced  to  go  to  Bengal  to  be  laid  down,  which  cannot 
be  done  at  Pondicherry,  in  which  case  our  captain  will  have  entered  a  protest, 
which  we  will  forward  in  time  to  you.”  In  a  subsequent  letter  they  say 
nothing  of  the  storm  or  leak ;  but  mention  a  different  cause  for  the  ship’s  going 
to  Bengal,  These  letters,  it  was  said,  raised  a  presumption  that  the  necessity 
of  going  to  Bengal  was  merely  a  pretence  devised  after  the  capture,  and  when 
the  insured  began  to  apprehend  that  the  words  of  the  policy  would  not  cover 
a  voyage  to  that  place. 

Lord  Mansfield  told  the  jury,  “that  the  first  question  was,  whether  the 
policy  was  void,  on  account  of  misrepresentation.^  Now  there  is  an  essential 
difference  between  a  warranty  and  a  representation.  The  \varranty  is  a  part 
of  the  contract :  a  risk  described  in  the  policy  is  part  of  the  contract.  There 
can  be  no  warranty  by  any  collateral  representation.  The  ground  on  which  a 
representation  affects  a  policy,  is  fraud,  the  representation  must  be  fraudulent, 
that  is,  it  must  be  false  and  material  in  respect  to  the  risk  to  be  run.  All  risks 
are  governed  by  the  nature  of  them  ;  and  the  premium  is  governed  by  the  risk. 
Where  a  representation  accompanies  an  instrument,  it  says,  “I  will  have  this 
understood  as  my  present  intention  :  but  I  will  have  it  in  my  power  to  vary  it.” 
The  great  question  in  this  cause  is,  whether  the  representation  was  false,  and 
that  in  a  material  instance?  Fraud  is  found  out  by  the  materiality  of  the  point 
it  is  charged  in.  It  is  to  be  considered,  then,  whether  they  had  really  a  view 
of  going  to  China.  A  witness  has  proved  that  the  difference  of  insurance  is  one 
per  cent,  on  going  to  Bengal,  and  not  to  China.  If  you  think  that  this  was  a 
misrepresentation  to  avoid  paying  the  one  per  cent,  you  will  find  for  the  defend¬ 
ant.  But  if  you  are  satisfied  that  the  real  intention,  at  the  time  of  ^ 

*the  representation,  was  to  go  to  China,  the  plaintiff  will  be  enti-  L  J 

tied  to  your  verdict :  for  the  insured  may  change  his  intention,  to  go  to  Bengal, 
and  yet  be  protected  by  the  policy,  which  clearly  admits  of  that  voyage,  and 
VoL.  VII.— X 
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must  be  understood  by  both  parties  in  a  greater  latitude  than  the  representation, 
being  expressed  in  different  and  much  more  comprehensive  terms.  If,  upon 
the  whole  evidence,  you  shall  be  of  opinion,  that  no  fraud  was  intended,  and 
that  the  variance  between  the  intended  voyage,  as  described  in  the  slip  of  paper, 
and  the  actual  voyage  as  performed  did  not  tend  to  increase  the  risk  to  the 
underwriters,  this  slip  of  paper  being  only  a  representation,  you  must  find  for 
the  plaintiff.  ”  The  jury  found  a  verdict  accordingly.  And  although  in  several 
causes  upon  the  same  ship,  new  trials  were  moved  for,  and  granted ;  yet  in 
this,  which  was  the  only  cause  in  which  there  was  a  representation,  the  verdict 
was  acquiesced  in,  and  no  motion  respecting  it  ever  was  made.  («) 

In  a  previous  part  of  this  section  it  was  laid  down,  (b)  as  that  if  a  represen¬ 
tation  be  made  to  the  underwriter  of  any  circumstance  which  was  false,  this, 
if  it  be  in  a  material  point,  shall  vacate  the  policy,  and  annul  the  contract, 
although  it  happened  by  mistake,  and  without  any  fraudulent  intention  or 
improper  motive  on  the  part  of  the  insured. 

In  the  case  of  Macdowall  v.  Fraser^  (c)  which  was  an  action  on  a  policy  of 
insurance  on  the  ship  “The  Mary  and  Hannah,  from  New  York  to  Philadel- 
phiaN  At  the  time  when  the  insurance  was  made,  which  was  in  London,  on 
the  30th  of  January,  the  broker  represented  the  situation  of  the  ship  to  the 
underwriter  as  follows  :  “The  Mary  and  Hannah,  a  tight  vessel,  sailed  with 
several  armed  ships,  was  seen  safe  in  the  Delaware  on  the  11th  of  December, 
by  a  ship  which  arrived  at  New  York.”  In  fact,  the  ship  was  lost  on  the  9th 
*61 1  1  December,  by  running  against  a  cheveau  de  frieze,  placed  ^across 

J  the  river.  The  cause  came  on  to  be  tried  before  Lord  Mansfield  at 


c 


GuildhcdL  The  defence  was  founded  on  the  misrepresentation  as  to  the  time 
when  the  ship  was  seen  |  and  the  representation  and  the  day  of  the  loss  being 
proved,  the  jury  found  for  the  defendant.  A  rule  was  obtained  on  the  part  of 
the  plaintiff,  calling  upon  the  defendant  to  show  cause  why  there  should  not  be 
a  new  trial.  After  argument  at  the  Bar, 

Lord  Mansfield  said: — “The  distinction  between  a  warranty  and  a  repre¬ 
sentation  is  perfectly  well  settled.  A  representation  must  be  fair  and  true.  It 
should  be  true  as  to  all  that  the  insured  knows ;  and  if  he  represents  facts  to 
the  underwriter,  without  knowing  the  truth,  he  takes  the  risk  upon  himself. 
But  the  difference  between  the  fact  as  it  turns  out,  and  as  represented,  must  be 
material.  The  case  of  the  Julius  Csesar  was  very  different  from  this,  {d) 
The  ship  there  was  only  fitted  out  when  the  insurance  was  made.  No  guns 
nor  men  were  put  on  board.  It  was  only  said  what  was  meant  to  be  done ; 
and  what  was  done,  though  different,  was  as  advantageous,  or  more  so,  than 
what  had  been  represented.  There  was  no  evidence  of  actual  fraud  in  the 
present  case,  and  no  question  of  that  sort  seemed  to  be  made.  But  there  was 
a  positive  averment  that  the  ship  was  seen  in  the  Delaware,  on  the  11th  of 
December,  The  underwriter  was  deceived  as  to  that  fact,  and  entered  into  the 
contract  under  that  deception.  There  was  no  evidence  at  the  trial  when  she 
was  seen  in  the  Delaware,  or  in  what  condition :  but  suppose  the  fact  had 
been  explained  in  the  manner  now  suggested,  why  did  the  insured  take  upon 
him  to  compute  the  day  of  the  month  on  which  she  had  been  seen?  Why  did 
he  not  mention  exactly  what  his  information  was,  and  leave  the  underwriter  to 
make  the  computation.  In  insurances  on  ships  at  a  great  distance,  their  being 
safe  up  to  a  certain  day  is  always  considered  as  a  very  important  circumstance. 
I  am  of  opinion  that  the  representation  concerning  the  day  was  material.” 


(а)  See  Weston  v.  Eames,  1  Taunt.  115.  Robertson  v.  Majoribanks,  2  Stark.  573. 

(б)  Page  572,  and  ante,  p.  589,  by  Lord  Mansfield,  in  Carter  v.  Boem. 

(c)  Doug.  260. 

(d)  Vide  ante,  the  case  of  Pawson  v.  Watson,  p.  602. 
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similar  decision  was  made  by  the  same  learned  Judges  at  a  p  *512  1 

period  subsequent  to  that  of  the  case  of  Macdowull  and  Fraser  in  b  J 

the  case  of  Shirley  v.  Wilkinson,  (a) 

Upon  a  motion  for  a  new  trial,  Lord  Mansfield  and  the  rest  of  the  Court 
were  clearly  of  opinion,  that  if  the  broker,  at  the  time  when  the  policy  is  effected, 
in  representing  to  the  underwriter  the  state  of  the  ship,  and  the  last  intelligence 
concerning  her,  does  not  disclose  the  whole,  and  what  he  conceals  shall  appear 
material  to  the  jury,  they  ought  to  find  for  the  underwriter,  the  contract  in  such 
case  being  void ;  although  the  concealment  should  have  been  innocent,  the  facts 
not  mentioned  having  appeared  immaterial  to  the  broker,  -and  having  not  been 
communicated  merely  on  that  account. 

In  the  case  of  Barber  v.  Fletcher,  {b)  upon  a  motion  for  a  new  trial,  one  of 
the  grounds  stated  to  induce  the  Court  to  grant  it  was,  that  since  the  trial,  a 
material  representation,  which  had  been  made  to  Shulbred,  the  first  underwriter 
upon  the  policy,  and  which  turned  out  to  be  false,  had  been  discovered.  Shul¬ 
bred  made  an  affidavit,  by  which  it  appeared,  that  when  he  signed  the  policy 
in  March,  1778,  the  broker  was  getting  several  others,  "on  other  ships,  sub¬ 
scribed  at  the  same  time,  all  belonging  to  the  same  owner,  and  said,  speaking 
of  them  all,  “which  vessels  are  expected  to  leave  the  coast  of  Africa  in  No¬ 
vember  or  December,  1777.”  In  truth,  the  vessel  in  question  had  sailed  in 
May,  1777,  and  Shulbred  swore,  that  if  he  had  known  that  circumstance,  he 
would  not  have  signed.  There  had  been  actions  brought  against  all  the  under¬ 
writers  on  the  policy,  except  Shulbred. 

Lord  Mansfield.^^^Yi  has  certainly  been  determined  in  a  variety  of  cases, 
that  a  representation  to  the  first  underwriter  extends  to  the  other,  (c)  But 
under  what  circumstances  has  the  defendant  gone  to  trial  in  this  case.^  He 
certainly  knew  what  had  been  represented  to  himself.  He  was  acquainted 
*with  Shulbred,  and  had  an  opportunity  of  asking  before  the  trial  ^  ^0x3  q 
what  had  been  represented  to  him.  If,  therefore,  this  evidence  is  L  J 

new,  it  is  owing  to  his  own  negligence.  But  the  representation  is  not  material 
it  was  only  an  expectation,  and  the  underwriters  did  not  inquire  into  the  ground 
of  the  expectation.  This  was  lying  by  till  after  a  trial,  in  order  to  make  an 
objection  if  the  verdict  should  be  for  the  plaintiff.”  The  rule  was  discharged. 

In  the  case  of  Hull  v.  Cooper,  id)  where  a  policy  is  made  “at  and  from”  a 
given  place,  the  terms  of  the  instrument  seem  to  import  that  the  vessel  is  either 
at  the  place  when  the  policy  is  made,  or  will  shortly  be  there ;  and  the  insured 
cannot  be  said  to  be  guilty  of  deception  if  the  ship  be  not  at  the  place  at  the 
very  time  of  making  the  policy.  If  the  ship  do  not  arrive  for  some  time,  it  is 
a  question  for  the  jury,  whether  the  delay  materially  varied  the  risk.  And 
where  a  policy  was  made  on  the  13th  of  August,  in  London,  on  a  voyage  at 
and  from  Heligoland  to  the  Baltic,  and  the  ship  did  not  even  sail  from  the 
Thames  on  her  outward  voyage  till  the  27th,  the  question  was  left  for  the 
consideration  of  the  jury,  who  found  that  the  delay  was  not  material.  So 
where  a  broker,  on  making  a  policy  whilst  the  ship  was  on  her  outward  voy¬ 
age,  represented  that  a  cargo  was  ready  for  her,  and  that  she  was  sure  to  be  an 
early  ship ;  this  was  held  to  amount  only  to  expressing  an  expectation  and 
belief ;  and  the  underwriters  were  held  liable,  although  from  the  day  in  loading 
the  cargo  the  voyage  home  was  changed  from  a  summer  into  a  winter  risk. 

It  has  been  mentioned,  that  it  is  immaterial,  whether  the  act  be  of  the  assured 
or  of  his  agent,  this  was  shewn  in  a  case  before  the  House  of  Lords,  of  Stewart 


(a)  3  Doug.  41.  (6)  1  Doug.  305. 

(c)  Pawson  v.  Cowper,  anie^  p.  605.  Marsden  v.  Reid,  3  East,  572. 

(c?)  14  East,  479.  Hubbard  v.  Glover,  3  Camp.  313.  See  also  Brine  v.  Featherstone, 
4  Taunt.  869.  Driscol  v.  Passmore,  1  Bos.  &  Pull.  200. 
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V.  Dunlop,  {a)  It  came  before  the  House  on  an  appeal  from  the  Court  of 
Session  in  Scotland.,  which  had  determined  in  favour  of  the  respondents,  the 
underwriters.  The  case  was  sliorlly  this: — man  ^having’ 


C^G14:  "1 

arrived  at  Greenock.,  knowing  of  the  loss  of  the  ship  insured,  and 
meeting  a  friend  and  intimate  acquaintance  of  the  insured,  and  a  partner  with 
him  in  some  other  adventurers,  communicated  the  intelligence  of  the  loss  of 
the  ship  to  him,  who  desired  it  might  be  concealed.  The  sam.e  day,  as  appears 
by  the  evidence,  the  person  who  had  received  this  information  held  a  conver¬ 
sation  with  the  plaintiff’s  clerk,  who  made  this  deposition,  that  neither  at  that 
time,  nor  at  any  other  time  of  the  said  day,  had  he  any  conversation  whatever 
with  the  said  Mr.  Boog,  or  message  from  him,  either  in  writing  or  otherwise, 
relative  to  the  Peggy  (the  ship  insured)  nor  did  he  get  any  hint  from  him  or  any 
other  person,  relative  to  the  making  insurance  upon  her,  further  than  the  said 
Mr.  Boog’s  asking  the  deponent  if  he  knew  whether  there  was  any  insurance 
made  upon  her,  and  if  there  was  any  account  of  her.”  After  this  conversation 
the  plaintiff  desired  the  clerk  to  write  to  get  an  insurance  made,  which  he  did, 
without  stating  a  word  (at  least  it  did  not  appear  that  he  stated  any)  of  this 
conversation  to  his  master.  Upon  the  whole  of  the  evidence  in  this  cause, 
although  it  did  not  appear  by  any  deposition  that  the  plaintiff  knew  of  the  loss 
of  the  ship  at  the  time  he  made  the  insurance,  the  Lords  of  Session  decreed, 
^‘that  the  insuranci^  made  by  the  plaintiff  would  not  have  been  made,  if  the 
brigantine  Henrietta  had  not  arrived  in  the  road  of  Greenock  the  day  preceding, 
and  brought  intelligence  that  the  ship  Peggy  was  taken ;  and  therefore,  that 
the  policy  was  void.”  The  House  of  Lords  confirmed  this  decree. 

But  in  the  end  of  the  same  year,  a  cause  of  Fitzherbert  v.  Mather.,  (/>)  was 
decided  in  the  King’s  Bench,  expressly  upon  the  point  of  fraud  in  the  agent ; 
for  it  appeared  that  the  insured  was  not  guilty  of  any  improper  conduct  in  the 
transaction.  In  that  case  the  circumstances  were  numerous ;  and  the  Judges 
gave  their  opinions  seriatim  upon  the  que^jtion. 

r  *615  1  action  on  a  policy  of  insurance  for  110/.  underwritten 

k  J  *by  the  defendant  on  the  21st  of  September.,  1782,  at  six  guineas 

per  cent,  on  a  cargo  of  oats  on  board  the  ship  Joseph.,  lost  or  not  lost,  at  and 
from  Hartland  to  Portsmouth.,  beginning  the  adventure  from  the  loading  thereof 
on  board  the  said  ship  at  Hartland.  The  defendant  pleaded  the  general  issue, 
and  paid  the  premium  into  Court.  This  cause  came  on  to  be  tried  before  Mr. 
Justice  Puller  at  Guildhall.,  when  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  the  Court  upon  the  following  case  : — 

That  on  the  27th  of  July.,  1782,  William  Bundock,  of  Pool.,  agent  for  the 
plaintiff,  contracted  with  Richard  Thomas,  of  Hartland.,  a  corn  factor,  for  the 
purchase  of  five  hundred  quarters  of  oats,  to  be  consigned  to  William  Fuller,  at 
Portsmouth.,  on  plaintiff’s  account  |  and  desired  Thomas  to  send  him  (Bun- 
dock)  a  bill  of  lading  and  invoice,  and  also  a  like  bill  of  lading  and  invoice  to 
the  plaintiff  at  Mr.  Fisher’s,  at  the  Tower.,  I^ondon,  That  in  pursuance 
thereof,  Thomas  shipped  the  oats  on  board  the  ship  insured,  which  sailed  from 
Hartland  on  the  16th  of  September^  1782,  and  was  lost  the  same  day  off  the 
pier  of  Hartland.  That  on  the  16th  of  September.,  1782,  Thomas  wrote  to 
the  plaintiff’s  agent  at  Portsmouth.,  and  informed  him  that  he  had  that  morning 
shipped  the  oats,  and  the  ship  sailed  immediately,  but  he  was  afraid  the  wind 
was  coming  to  the  westward,  and  would  force  her  back.  He  also  wrote,  on 
the  same  day,  to  Fisher,  the  plaintiff’s  agent  in  Jjondon.,  to  the  same  effect, 
in  order  that  he  might  insure,  adding  these  words,  “I  wish  the  whole  safe  to 
hand;  this  evening  appears  stormy.”* — About  six  or  seven  o’clock  the  same 


(a)  H.  of  Lords,  April  8,  1785. 


(6)  1  T.  R.  12. 
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evening,  Thomas  heard  that  the  ship  was  on  sliore,  and  at  six  o’clock  the  next 
morning  (the  17th)  he  knew  she  was  lost.  That  the  mode  of  sending  letters 
from  Hartland  to  London  is  as  follows :  the  letters  are  collected  by  a  private 
hand  about  one  or  two  o’clock  of  the  day  on  which  the  post  sets  out  from 
Biddeford^  from  which  place  it  goes  about  nine  o’clock  in  the  evening.  That 
the  16th  of  September  was  not  a  post-day  j  and  the  above  letters  did  not  leave 
Hartland  till  one  o’clock  in  the  afternoon  of  the  17th,  which  was  p  *010  n 
*the  post-day  from  Biddeford  to  London:  and  the  letters  which  ^  ^ 

went  from  Biddeford  by  the  post  of  that  evening,  were  received  in  London  on 
the  20th  of  September, 

Fisher  having  been  previously  directed  by  the  plaintiff  to  insure  the  cargo, 
as  soon  as  the  bill  should  be  sent  him,  directed  the  insurance  to  be  made, 
which  was  done  on  the  21st. — Upon  this  ease,  the  Court  gave  judgment  for 
the  defendant. 

Lord  Mansfield  said  : — “This  policy  is  made  by  misrepresentation,  and  that 
misrepresentation  arises  from  the  proper  agent  of  the  plaintiff  who  gives  the 
intelligence.  Now  whether  this  happened  by  fraud  or  negligence,  it  makes  no 
difference  •,  for  in  either  case  the  policy  is  void.  As  to  the  misrepresentation, 
the  underwriter  was  warranted  on  the  information  of  the  ag^ent  to  take  for 
granted  that  the  ship  was  safe  at  twelve  or  one  o’clock  of  the  17th  of  Septem¬ 
ber ;  for  the  agent  gives  an  account  of  the  ship  being  loaded,  and  says,  “I 
wish  the  whole  safe  to  hand.”  Then  there  was  a  strong  ground  to  believe  on 
his  letter,  that  she  was  safe  when  the  post  came  away  |  and  the  post-mark 
shews  the  day  when  the  letters  were  sent.  How  does  this  misrepresentation 
comer  Why  from  Thomas,  who  writes  to  Fisher,  and  gives  him  notice  of 
the  ship’s  sailing,  on  purpose  that  he  may  insure ;  for  so  he  says  expressly  in 
his  letter  to  Bundock.  He  was  honest  at  the  time  he  wrote  the  letter  •,  but  on 
the  16th,  at  night,  he  heai's  that  the  ship  is  gone  ashore,  and  the  next  morning 
he  knew  that  she  was  absolutely  lost.  The  post  did  not  go  out  till  the  afternoon 
of  that  day ;  and  he  had  full  opportunity  to  send  an  account  of  the  loss.  If 
Thomas  were  not  guilty  of  fraud,  at  least  he  was  guilty  of  gross  negligence ; 
but  either  way,  if  Thomas  were  perfectly  innocent,  this  policy,  being  effected 
by  misrepresentation,  is  void.” 

Mr.  Justice  Buller. — “In  order  to  shew  that  Thomas  was  not  the  agent  of 
the  plaintiff,  the  counsel  has  assumed  a  fact,  which  is  contrary  to  the  case ;  for 
it  is  said,  that  the  insurance  was  not  made  in  consequence  of  Thomas’s  letter. 
But  what  ^is  the  fact.^  The  plaintiff’s  letter  to  Fisher  desires  him  p  *017  ~\ 

to  insure,  as  soon  as  the  bills  of  lading  are  sent.  By  whom  were  h  J 

they  to  be  sent?  By  Thomas;  then  he  refers  to  Thomas  for  all  the  informa¬ 
tion,  and  as  the  foundation  of  the  insurance.  The  plaintiff,  I  dare  say,  is 
innocent;  and  so  is  the  defendant.  But  if  the  plaintiff  build  his  information 
on  that  of  his  agent,  and  his  agent  be  guilty  of  a  misrepresentation,  the  prin¬ 
cipal  must  suffer.  It  is  the  common  question  every  day  at  Guildhall^  when 
one  of  two  innocent  persons  must  suffer  by  the  fraud  or  negligence  of  a  third, 
which  of  the  two  gave  credit.  In  this  case,  the  plaintiff  trusted;  not  the 
defendant :  Thomas  had  very  material  information,  which  he  did  not  commu¬ 
nicate  :  the  consequence  of  which  is,  that  the  policy  is  void,  and  the  postea 
must  be  delivered  to  the  defendant.  ”  (a) 

There  has  been  a  very  recent  case  in  this  subject  of  Elkin  v.  Janson,  (b)  in 
the  Court  of  Exchequer.  Assumpsit  on  a  policy  of  insurance  on  the  ship 


(a)  See  Wake  v.  Atty,  4  Taunt.  493,  where  a  broker  in  pursuance  of  instructions  effected 
a  policy  at  a  time  when  a  letter  lay  on  his  table  unopened  at  the  Coal  Exchange,  acquainting 
him  with  the  loss :  and  it  was  held  that  the  jury  were  warranted  in  finding  that  this  was  not  a 
sufficient  want  of  diligence  to  avoid  the  policy,  (b)  13  M.  &  W.  655. 
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Fanny,  on  a  voyage  at  and  from  Seville  to  London,  The  policy  was  stated 
to  be  effected  by  one  Francis  A.  Sadler,  as  the  plaintiff’s  agent.  The  seventh 
plea  stated,  that,  at  the  time  of  making  the  said  policy,  that  is  to  say,  on  the 
21st  February,  1842,  to  wit,  in  London,  the  plaintiff  wrongfully  and  impro¬ 
perly  concealed  from  the  defendant  certain  facts  and  information  which  the 
plaintiff  before  then  knew  and  had  received,  that  is  to  say,  that  long  before 
that  time,  to  wit,  between  five  or  six  weeks  before  that  time,  to  wit,  on  the 
11th  January,  1842,  the  captain  of  the  said  vessel  in  the  said  policy  mentioned 
had,  at  Seville,  drawn  a  bill  of  exchange,  bearing  date  the  day  last  mentioned, 
for  ship’s  disbursements  and  charges  in  respect  of  the  said  vessel  in  the  said 
policy  mentioned.  And  that  the  said  bill  had  been  sent  from  Seville  on  or 
r  *618  1  17th  day  *of  January,  1842,  and  had  arrived  in  Jjondon 

^  on  or  about  the  31st  day  of  that  month,  which  said  matters,  having 

reference  to  the  ordinary  practice  and  usages  of  trade  and  trades  in  that  behalf^ 
and  with  reference  to  the  times  that  had  respectively  elapsed  between  the  date 
of  the  said  bill,  its  departure  from  Seville,  its  arrival  in  London,  and  the  time 
of  effecting  the  said  policy,  and  having  reference  also  to  the  ordinary  duration 
of  a  voyage  from  Seville  to  London,  were  material  to  the  risk  in  the  said  policy 
mentioned,  and  would  have  raised  the  rate  of  premium  at  which  the  said  policy 
could  have  been  effected,  and  ought  to  have  been  communicated  by  the  plaintiff 
to  the  defendant ;  and  this  the  defendant  is  ready  to  verify,  &c. 

To  this  plea  the  plaintiff  replied  de  injuria,  on  which  issue  was  joined. 

At  the  trial  before  Pollock,  C.  B.,  at  the  London  Sittings. after  last  Term, 
the  following  facts  were  proved  in  evidence  -The  ship  Fanny,  of  which  the 
plaintiff  was  the  owner,  was  chartered  by  M„dndrew  Son,  of  London,  in 
September,  1841,  on  a  voyage  from  Seville,  in  Spain,  to  London.  A  ship 
called  the  Heroine,  which  sailed  from  Seville  on  the  8th  January,  arrived  at 
I^ondon  on  the  23rd  of  January,  1842,  and  the  plaintiff,  on  going  on  board  of 
her,  was  informed  that  she  had  sailed  from  Seville  on  the  8th,  leaving  the 
Fanny  there  loading,  and  nearly  ready  to  sail.  On  the  31st,  M"' Andreu)  4^ 
Son  received  intelligence  from  Seville  of  the  Fanny  having  sailed  on  the  11th, 
and  they  received  by  post  a  bill  drawn  on  the  11th,  at  Seville,  by  the  master, 
for  the  disbursements  of  the  ship  at  that  port  “  These  circumstances  they  com¬ 
municated  to  the  plaintiff.  On  the  21st  of  February,  the  plaintiff  acquainted 
his  broker  with  the  fact  of  the  bill  having  been  received  from  Seville,  and 
directed  him  to  effect  an  insurance  of  the  Fanny  on  her  homeward  voyage. 
The  insurance  was  accordingly  effected  by  the  broker,  on  the  same  day,  with 
the  defendant,  an  underwriter  at  Lloyd^s,  but  it  did  not  appear  that  he  men¬ 
tioned  the  receipt  of  the  bill,  and  he  stated  at  the  trial  that  he  himself  was 
r  *619  1  *date  of  it.  The  Fanny  never  arrived,  and 

L  d  assuming  that  she  sailed  on  the  11th,  she  was,  according  to  the. 

time  occupied  in  the  voyage  from  Seville  to  London,  a  missing  ship  at  the  time 
the  insurance  was  effected.  It  did  not  distinctly  appear  in  what  manner  the 
case  was  left  to  the  jury,  but  they  found  in  the  first  instance  a  general  verdict 
for  the  defendant  Afterwards,  in  reply  to  a  question  from  the  learned  Judge, 
they  said  they  thought  the  drawing  of  the  bill  was  a  material  fact  for  the 
defendant  to  have  known,  but  that  there  was  no  evidence  before  them  on  which 
they  could  decide  whether  that  fact  was  or  was  not  communicated  to  him. 
The  Chief  Baron  then  directed  the  verdict  to  be  entered  for  the  plaintiff  on  all 
the'  issues,  with  leave  to  the  defendant  to  move  the  Court,  in  order  that  the 
verdict  should  ultimately  be  entered  on  the  seventh  plea  as  the  Court  should 
think  right  under  all  the  circumstances  of  the  case.  A  rule  to  shew  cause  why 
the  verdict  should  not  be  entered  for  the  defendant  on  the  issue  raised  by  the 
seventh  plea  having  accordingly  been  obtained, 

The  counsel  for  the  plaintiff  contended,  that  in  this  case  the  jury  have  found 
that  it  was  a  fact  material  for  the  defendant  to  have  known  that  this  bill  was 
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drawn  at  Seville  on  the  11th  of  January ;  and  they  were  right  in  so  doing. 
It  was  a  fair  inference  from  the  drawing  of  the  bill  that  the  loading  of  the  ves¬ 
sel  was  nearly  completed,  which  would  fix  the  probable  time  of  her  sailing. 
But  the  question  is  whether,  upon  the  pleadings  in  this  case,  the  onus  of  proving 
that  he  had  communicated  that  material  fact  to  the  defendant  lay  upon  the  plain¬ 
tiff,  or  whether  it  lay  on  the  defendant  to  shew  that  it  had  not  been  communi¬ 
cated  to  him.  Now,  the  seventh  plea,  on  which  the  question  arises,  is  a  plain 
confession  and  avoidance,  and  concludes  with  a  verification ;  and  therefore,  the 
burthen  of  proving  the  allegations  contained  in  it  lay  on  the  party  pleading 
them  5  and  one  of  those  allegations  is,  that  the  plaintiff  wrongfully  and  impro¬ 
perly  concealed  from  the  defendant  certain  facts  and  information  which  the 
plaintiff  then  knew  and  had  received.  The  ^defendant  ought  not  p  *q20  1 

only  to  prove,  that  such  material  facts  existed,  to  the  knowledge  of  ^  J 

the  plaintiff,  but  to  give  some  reasonable  evidence  to  shew  that  they  were  not 
communicated  to  him,  or  that  he  had  no  notice  of  the  facts  so  alleged  to  have 
been  concealed.  It  is  a  rule  that  fraud  is  not  to  be  presumed,  but  must  be 
proved,  and  the  same  rule  will  apply  to  suppression  of  facts.  The  ordinary 
rule  is,  that  if  the  plaintiff  produces  and  proves  the  contract,  it  is  for  the  defend¬ 
ant  to  make  out  that  it  is  invalid.  This  plea  contains  no  traverse  of  any  fact 
Avhich  the  plaintiff  was  bound  to  establish ;  but  the  allegations  in  it  are  of  facts 
and  circumstances  which  the  defendant  was  bound  to  affirm  by  evidence.  If  a 
party  wishes  a  contract  to  be  dependent  upon  a  condition,  he  must  take  care 
that  it  is  made  a  condition  precedent  to  the  contract  itself,  otherwise  it  cannot 
be  vitiated  except  by  shewing  fraud.  The  judgment  of  Parke^  B.,  in  the  case 
of  Cornfoot  v.  Fowke,  {a)  shews  that  a  misrepresentation  not  embodied  in  the 
contract  cannot  vitiate  it,  except  it  be  fraudulently  made.  Parke^  B. — I  have 
not  the  least  doubt  about  it,  except  in  the  case  of  insurance,  which  is  a  contract 
uherrimae  Jidei^  vitiated  not  only  by  the  slightest  fraud,  but  by  any  misrepre¬ 
sentation  or  concealment  of  material  facts,  which  are  deemed  equivalent  to  fraud. 
But  there  is  a  very  learned  treatise  {h)  by  an  American  lawyer,  Mr.  Duerr,  in 
which  he  dissents  from  the  common  notion  that  misrepresentation  vitiates  poli¬ 
cies  on  the  ground  of  its  being  a  species  of  fraud. 

The  counsel  for  the  defendant  contended,  that  the  assured  was  bound  to 
communicate  this  fact  to  the  underwriters,  and  the  onus  of  shewing  that  he  did 
so  lay  upon  him.  But  if  not,  the  jury  have  in  effect  found  that  it  was  not 
communicated.  It  is  clear  that  this  non-communication  of  a  material  fact  to 
the  underwriter  avoids  the  policy,  and  it  is  not  necessary  for  that  purpose  that 
there  should  be  fraud :  Gladstone  King,  {c)  *  Shirley  Wilkin- ^  1 

son,  (a)  Fitzherhert  v.  Mather,  {b)  In  the  latter  case  it  was  held,  >-  J 

that  any  person  acting  by  the  orders  of  the  insured,  and  who  is  in  anywise 
instrumental  in  procuring  the  insurance,  is  bound  to  disclose  all  he  knows  to 
the  underwriter  before  the  policy  is  effected  j  and  that  when  any  misrepresen¬ 
tation  arises  from  his  fraud  or  negligence,  the  policy  is  void.  The  principle 
upon  which  a  policy  is  avoided  on  the  ground  of  the  concealment  of  a  material 
fact,  is  one  which  is  not  applicable  to  any  other  contract.  In  other  cases  the 
party  is  capable  of  judging  for  himself,  but  in  the  case  of  a  policy  the  contract 
is  founded  on  the  representation  of  the  assured,  and  it  is  on  that  ground  that  an 
implied  warranty  has  been  introduced,  that  the  assured  or  his  agent  has  com¬ 
municated  every  thing  connected  with  the  risk.  The  policy  implies  that  there 


(а)  6  M.  &  W.  358. 

(Z))  A  Lecture  on  the  Law  of  Kepresentations  in  Marine  Insurances,  by  John  Duerr, 
LL.  D.  Counsellor  at  Law.  New  York,  1844. 

(c)  1  M.  &  Selw.  35. 

(б)  1  T.  R.  12,  ante,  p.  614. 


(a)  Doug.  306,  ante,  p.  612. 
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is  no  extraordinary  circumstance  or  material  fact  not  communicated,  which  at 
all  alters  the  nature  of  the  risk,  and  that  the  assured  has  no  knowledge  which 
affects  the  risk  which  he  does  not  communicate ;  and  he  contracts  that  there  is 
none.  Then  if  it  be  shewn  that  there  is  such  a  material  fact,  it  is  for  the 
assured  to  shew  that  he  communicated  it.  There  are  two  questions  which 
always  arise  in  cases  of  this  kind,  namely,  did  a  fact  exist  which  was  known 
to  the  assured  or  his  agents,  and  was  it  communicated  to  the  underwriter.^ 
Alderson^  B.— The  assured  is  bound  to  put  the  underwriter  in  the  same  situa¬ 
tion  with  respect  to  knowledge  as  he  is  in  him.self. 

Parke,  B. — ^If  it  is  not  perfectly  clear  what  the  jury  intended  by  the  verdict 
they  have  given,  or  what  was  the  point  put  to  them  by  the  Lord  Chief  Baron, 
there  ought  to  be  a  new  trial,  for  it  is  quite  clear  that  the  verdict  cannot  be 
entered  for  the  plaintiff  upon  the  case  as  it  now  stands.  My  present  impres¬ 
sion  certainly  is,  that,  with  respect  to  the  allegations  contained  in  this  plea,  the 
burthen  of  proof  lay  on  the  defendant,  and  that  he  was  bound  to  give  some 


c 


*622  ]  evidence  of  the  non -communication,  at  the  time  he  effected  the 


policy,  *of  the  fact  which  the  jury  have  found  to  be  a  material  one 
for  him  to  know  |  for,  although  this  allegation  is  negative  in  its  terms,  still,  as 
it  was  the  duty  of  the  assured  to  make  that  communication,  either  upon  the 
principle  that  every  policy  is  based  on  the  supposed  existence  of  a  certain  state 
of  facts,  or  on  the  ground  that  insurance  is  a  contract  aberrimse  Jidei,  I  think 
some  evidence  ought  to  have  been  given  by  the  defendant,  to  shew  that  that 
material  communication  was  not  made  to  him.  Generally  speaking,  the  mere 
fact  of  subscribing  the  policy  would  be  sufficient  evidence,  in  a  case  like  the 
present;  no  prudent  man,  with  such  information  as  the  plaintiff  was  here  pos¬ 
sessed  of,  namely,  that  the  ship  which  it  was  proposed  to  insure  had  sailed 
from  a  port  for  so  long  a  period  as  to  be  a  missing  ship,  would  have  executed 
a  policy  of  insurance  on  her.  In  this  present  case  no  doubt  can  exist  that  no 
such  communication  was  made  to  the  underwriter,  for  the  natural  channel  for 
it  to  come  through  would  be  the  broker,  who  swore  that  he  himself  was  igno¬ 
rant  of  the  date  of  the  bill.  That  was  enough  ta  cast  the  burden  of  proof  on 
the  other  side ;  and  I  think  the  jury,  in  the  absence  of  evidence  to  the  contrary, 
would  be  bound  to  find  that  the  fact  in  question  was  not  communicated,  and 
consequently,  they  would  be  amply  justified  in  finding  their  verdict  for  the 
defendant.  L  however,  entertain  some  doubt,  whether  my  Lord  Chief  Baron, 
by  the  mode  in  which  he  left  the  case  to  the  jury,  did  not  cast  the  onus  pro- 
handi  on  the  wrong  party ;  and  whether  they,  in  their  finding,  did  not  adopt 
that  view.  It  is  only  on  those  grounds  that  I  think  there  ought  to  be  a  new 
trial,  because  I  think  the  plaintiff  is  not  entitled  to  a  verdict  on  the  evidence 
before  us. 

Alderson,  B. — I  am  of  the  same  opinion,  and  think  it  clear  that  the  issue 
upon  this  plea  lay  on  the  defendant.  It  is  a  necessary  averment  in  the  plea, 
that  the  communication  in  question  was  not  made.  I  take  this  plea  to  amount, 
as  the  plaintiff’s  counsel  has  fairly  argued,  to  four  propositions  : — first,  that  the 
facts  relied  on  really  existed ;  secondly,  that  the  knowledge  of  them  was  mate- 
r  *623  1  underwriter,  inasmuch  *as  it  would  have  a  tendency  to 

L  -J  raise  or  lower  the  premium  on  the  policy  about  to  be  made ;  thirdly, 

that  those  facts  were  known  to  the  plaintiff ;  and  fourthly,  that  they  were  not 
communicated  to  the  defendant.  The  defendant  must  make  out  every  one  of 
those  propositions, — namely,  that  the  facts  stated  were  true,  that  they  were 
material,  and  within  the  knowledge  of  the  plaintiff,  and  that  they  were  not 
communicated  to  himself.  The  onus  probandi  in  this  case  rests  on  the  same 
principle  as  that  in  actions  upon  bills  of  exchange,  when  the  latter  are  properly 
examined.  Take  the  case  of  an  action  by  the  holder  against  the  acceptor  of  a 
bill  of  exchange ;  where  the  declaration  alleges,  that  such  a  person  drew  his 
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bill  of  exchange,  which  was  accepted  by  the  defendant,  and  indorsed  by  the 
drawer  to  A,,  who  indorsed  it  to  the  holder;  and  the  defendant  pleads,  that,  as 
between  himself  and  the  drawer,  the  bill  was  an  accommodation  bill,  and  denies 
that  the  indorsements  from  the  drawer  to  A.,  and  from  A.  to  the  holder,  were 
indorsements  for  value;  to  which  the  plaintiff  replies  de  injuria;  in  that  case 
the  defendant  must  prove  all  the  averments  in  the  plea.  If  he  merely  proves 
that  the  bill  was  an  accommodation  bill,  that  does  not  satisfy  the  jury  of  the 
truth  of  the  allegation  that  the  indorsements  were  without  value,  which  would 
otherwise  be  inferred  from  those  indorsements  themselves.  Indorsement  means 
such  an  act  as  enables  the  party  to  whom  the  bill  is  given  to  raise  money  on  it. 
Consequently,  the  fact  of  the  bill  being  an  accommodation  bill,  does  not  raise 
any  inference  that  the  indorsements  were  not  for  value,  and  so  the  defendant 
does  not  maintain  that  part  of  his  plea,  the  burden  of  proving  which  lay  on 
him.  But  take  the  case  of  fraud  ; — where  the  defendant,  who  is  sued  upon  a 
bill  of  exchange,  pleads  that  it  was  obtained  from  the  drawer  by  fraud  on  the 
part  of  A.,  and  that  A.  then  indorsed  it  to  the  holder;  there  proof  of  the  fraud 
renders  it  highly  probable  that  A.,  who  has  obtained  the  bill  from  the  drawer 
by  fraud,  and  has  not  been  able  to  get  anything  from  him,  would  hand  it  over 
to  some  one  else,  to  be  the  conduit-pipe  for  obtaining  value  for  it.  That  raises 
%  presumption,  until  some  answer  is  given,  that  there  has  been  no  p  ^^024  "l 
indorsement  for  value,  and  casts  upon  the  plaintiff,  after  this  general  L  J 

evidence,  the  necessity  of  negativing  that  presumption,  and  of  shewing  that, 
although  the  above  inference  might  fairly  be  made  from  the  fact  of  there  being 
fraud  in  the  original  inception  of  the  bill,  value  has  in  fact  been  given  for  it  by 
the  indorsee.  In  both  these  cases,  the  issue  is  alike  on  the  defendant,  but  in 
the  latter  of  them  he  discharges  his  duty  by  giving  general  evidence  in  support 
of  his  plea,  while  in  the  former  he  does  not.  In  a  case  like  the  present,  slen¬ 
der  evidence  of  a  material  communication  not  having  been  made  is  all  that  can 
be  required  from  a  defendant.  Suppose  the  case  to  be  that  the  ship  about  to 
be  insured  was  burnt,  and  that  the  plaintiff  knew  of  it  at  the  time  he  effected 
the  insurance.  No  one  could  have  any  doubt  whether  such  a  fact  as  that  had 
been  communicated  to  the  defendant  or  not ;  and  proof  of  the  fact  itself  would 
be  reasonable  evidence  to  shew  that  it  had  not  been  communicated,  because  the 
absurdity  of  such  an  insurance  is  so  great,  that  you  would  naturally  conclude 
that  the  insurer  could  not  be  aware  of  the  fact  of  the  ship’s  destruction  by  fire 
when  he  executed  the  policy.  So  here,  it  is  almost  impossible  to  believe  that 
the  defendant  would  have  insured  this  ship,  had  he  known  that  she  had  sailed 
from  Seville  so  long  before,  that  she  must  be  considered  as  a  missing  ship  at 
the  time  the  policy  was  effected.  It  was  proved  affirmatively  that  the  time  of 
her  sailing  was  communicated  to  the  plaintiff,  and  that  is  sufficient  to  require 
some  affirmative  evidence  from  him,  to  shew  that  it  was  also  communicated  to 
the  defendant.  If  I  am  to  consider  myself  as  sitting  here  as  a  juryman,  I  have 
no  hesitation  in  saying  that  the  verdict  was  right.  But  I  am  not  in  that  posi¬ 
tion,  and  the  question  for  our  consideration  is,  have  the  jury  distinctly  under¬ 
stood  this  view  of  the  question,  and  of  the  evidence  affecting  it.^  and  if  there 
exist  any  reasonable  doubt  about  that,  it  is  better  that  the  case  should  go  again 
to  a  jury,  in  order  that  the  whole  matter  may  be  fairly  put  to  them ;  when  per¬ 
haps  *the  plaintiff  may  be  able  to  give  some  reasonable  evidence  p  ^Q2o  ~\ 
to  rebut  the  inference  of  non-communication.  h  J 

Pollock^  C.  B. — I  also  think  there  ought  to  be  a  new  trial,  as  the  finding  of 
the  jury  was  imperfect.  The  verdict  for  the  plaintiff,  which  was  delivered  in 
the  first  instance,  was  withdrawn  by  the  subsequent  special  finding  of  the  jury. 
That  ultimate  finding  was,  that  there  was  no  evidence  for  them  to  act  upon,  and 
there  was  no  finding  upon  the  question  whether  the  material  fact  stated  on  the 
plea  was  communicated  to  the  underwriter  or  not.  I  at  the  time  acted  on  the 
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impression  that  I  should  reserve  the  question  now  before  us  for  further  consid¬ 
eration,  without,  at  the  moment,  expressing  any  opinion  on  the  point.  I  cer¬ 
tainly  do  not  feel  the  same  absence  of  doubt  which  has  been  expressed  by  the 
other  members  of  the  Court,  as  to  the  question  on  whom  the  burden  of  proof 
lay  in  this  case.  It  is  sufficient,  however,  for  me  to  say  that  there  must  be  a 
new  trial,  on  account  of  the  imperfect  finding  of  the  jury;  and,  under  all  the 
circumstances,  I  think  it  ought  to  be  without  costs.  Rule  absolute  for  a  new 
trial,  (a) 

From  these  cases,  the  principle,  which  we  sought  to  establish,  is  evident, 
viz :  that  whether  the  fraud  or  misrepresentation  be  the  act  of  the  insured  or  of 
his  agent,  the  policy  is  void,  and  the  contract  between  the  parties  is  vacated 
and  annulled. 

It  remains  to  be  considered  on  this  subject,  whether  by  the  law  of  England 
the  premium  is  to  be  returned  to  the  assured  where  the  contract  is  void  on  the 
ground  of  fraud,  and  consequently  no  risk  run :  and  whether  the  underwriter 
is  liable  to  an  action  if  he  refuse  to  refund? 

*By  the  ordinances  of  France  it  is  declared,  that  if  fraud  shall  be 
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proved  against  the  assured,  he  shall  be  obliged  to  restore  whatever 


he  may  have  received  from  the  underwriter,  and,  in  addition,  to  pay  double  the 
premium.  And  if  the  fraud  be  proved  against  the  underwriter,  he  must  return  the 
premium,  and  pay  the  assured  double  the  sum  insured.  Valin^  in  his  commenta¬ 
ries  upon  these  ordinances,  justly  observes,  “that  if  the  offence  is  fully  proved 
against  the  assured,  his  punishment  is  too  small,  and  that  the  punishment  of  the 
assured  and  assurer  is  nearly  equal,  although  the  crime  is  greater  when  the  pre¬ 
mium  and  the  value  of  the  property  is  considered,  [b)  It  seems  to  be  difficult  to 
distinguish  the  crime  of  the  assured  and  the  assurer,  as  if  it  were  to  have  been 
punished  by  a  criminal  law,  the  pecuniary  amount  would  scarcely  enter  into 
the  consideration,  for  the  moral  offence  is  the  same,  though  the  gain  by  the 
fraud  may  be  greater  in  the  one  case  than  in  the  other.  And,  therefore,  as  the 
edicts  of  France  make  a  money  recompense  matter  of  it  to  the  injured  party, 
considering  the  risks  both  run  of  suffering  through  fraudulent  concealment  and 
misrepresentations,  they  declare  as  the  punishment  to  each  individually,  to  pay 
double  the  sum  which  the  other  respectively  would  have  received  in  case  the 
contract  had  been  fair,  and  a  return  in  one  case  of  the  money  received,  and  in 
the  other  case  to  pay  the  double  of  the  sum  insured.” 

In  this  country  there  was  no  decision  in  the  Courts  of  law  for  some  time, 
and  no  legislative  enactment  upon  the  subject;  but  in  the  Court  of  Chancery, 
where  the  underwriters  have  been  relieved  from  their  payments,  the  decree 
directed  the  premium  to  be  returned. 

Thus  in  the  case  of  Whittingham  v.  Thornhorough^  (c)  in  the  year  1690, 
the  defendant  and  others  had  come  to  the  insurance  office,  and  brought  a  policy 
for  insuring  the  life  of  one  Horwell  (upon  whose  life  they  had  no  concern  or 
interest  depending)  for  a  year ;  and  the  policy  ran  whether  interested  or  not 
r  ^R97  1  ^interested,  at  a  premium  of  5/.  per  cent.  They  took  this  way  of 

L  J  drawing  in  subscribers :  they  agreed  with  one  Matwood,  a  known 

merchant  upon  the  Exchange,  and  a  leading  man  in  such  cases,  to  subscribe 
first ;  but  in  case  Horwell  died  within  the  year,  Marwood  was  to  lose  nothing. 


(a)  The  Lord  Chief  Baron  afterwards  referred  the  Reporters  to  the  case  of  Williams  v. 
East  India  Company,  3  East,  192,  which  had  not  been  cited  upon  the  argument.  It  was 
there  held,  that  wherever  the  not  giving  notice  of  a  fact  would  be  criminal,  the  notice  would 
be  presumed ;  and  that,  in  all  cases  where  the  affirmative  would  be  presumed,  the  party 
pleading  no  notice  must  give  some  evidence  of  the  negative,  and  that  the  best  evidence  of 
which  the  nature  of  the  thing  was  capable. 

(b)  2  Valin,  96. 


(c)  Free,  in  Chanc.  20,  and  2  Vern.  206. 
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but,  on  the  contrary,  was  to  share  what  should  be  gained  from  the  other  sub¬ 
scribers.  Upon  the  credit  of  Marwood’s  subscribing,  several  others  (who  had 
inquired  of  Marwood  about  Horwell,  who  was  his  neighbour)  subscribed  like¬ 
wise.  Horwell  lived  about  four  months,  and  then  died ;  and  this  bill  was 
brought  to  be  relieved  against  the  policy :  and  this  matter  being  all  confessed 
by  the  answer,  the  Court  decreed  the'  policy  to  be  delivered  up,  and  the  pre¬ 
mium  to  be  repaid. 

So  also  in  the  case  of  Da  Costa  v.  Scandret^  (a)  which  has  already  been 
cited  in  a  former  part  of  this  section.  Lord  Macclesfield^  although  he  held  the 
policy  to  be  void,  on  the  ground  of  fraud,  decreed  the  premium  to  be  returned 
to  the  insured. 

It  is  true,  that  during  the  argument  in  the  case  next  to  be  quoted,  the  counsel 
cited  a  case  of  Backer  v.  Hollingbury,  in  which  the  Master  of  the  Rolls  had 
been  of  a  different  opinion  from  that  delivered  in  the  two  preceding  cases.  But  • 
Lord  Mansfield  said,  that  there  must  be  some  mistake  in  reciting  the  case  before 
the  Master  of  the  Rolls,  for  the  practice  of  the  Court  of  Chancery  was  cer¬ 
tainly  agreeable  to  the  two  former  cases. 

The  case  in  which  this  observation  was  made,  was  Wilson  v.  Ducket,  [b) 
in  an  action  on  a  policy  of  insurance  on  a  ship,  with  a  count  of  a  general  inde¬ 
bitatus  assumpsit  for  money  had  and  received  to  the  plaintiff’s  use,  and  dam¬ 
ages  were  laid  at  98/.  The  trial  was  had,  under  a  decree  of  the  Court  of 
Chancery,  where  the  now  defendant,  the  insurer,  being  there  complainant,  had 
offered  to  pay  back  the  premium,  which  was  10/.  No  money  was,  in  the 
present  case,  paid  into  Court,  though  the  usual  course  in  these  cases  is  for  the 
^defendant,  the  insurer,  to  bring  the  premium  into  Court.  The  ^  #028  "1 

jury  found  a  verdict  for  the  plaintiff,  for  the  ten  pounds’  premium,  ^  J 

on  the  count  for  money  had  and  received  to  his  use,  although  they  were  of 
opinion  against  the  policy,  upon  the  foot  of  fraud,  and  found  against  it,  as  being 
fraudulent.  In  fact,  the  first  underwriter  was  only  a  decoyduck,  to  induce 
other  persons  to  underwrite  the  policy;  and  it  had  been  previously  agreed 
between  the  insured  and  him,  that  he  should  not  be  bound  by  signing  the 
policy,  which  this  Court  considered  as  a  fraud,  and  therefore  that  the  jury  had 
given  a  right  verdict  in  finding  the  policy  fraudulent.  With  the  concurrence  of 
Lord  Mansfield  (before  whom  this  cause  was  tried)  and  of  the  counsel  on  both 
sides,  it  was  agreed  to  bring  this  question  before  the  Court,  whether,  upon  a 
policy  of  insurance  being  found  fraudulent,  the  premium  should  be  returned  to 
the  plaintiff,  (the  insured)  or  retained  by  the  defendant  (the  insurer?)  The 
cases  above-mentioned  were  quoted  by  the  counsel  for  the  plaintiff  ;  but  they 
being  all  in  Chancery,  Lord  Mansfield  said,  he  wanted  to  know  whether  there 
was  any  common  law  determination  to  the  same  effect.  As  it  did  not  appear 
that  there  was,  his  Lordship  said,  it  was  plain  what  must  be  done  in  this  case ; 
for  he  looked  upon  the  offer  made  by  the  complainant’s  bill  in  equity,  to  be  the 
same  thing  as  if  the  money  had  actually  been  brought  into  Court  in  the  present 
case. 

But  although  the  common  law  had  been  so  silent  upon  the  subject,  as  not  to 
lay  down  any  general  rule,  and  although  in  all  the  cases  stated  the  premium 
was  restored,  yet  if  the  fraud  is  notorious,  palpable,  and  gross  in  its  nature,  the 
Court  may  order,  and  has  ordered,  the  underwriter  to  retain  the  premium. 

Thus  in  Tyler  v.  Horne,  (c)  where  an  action  was  brought  by  the  insured 
to  recover  150/.,  being  the  amount  of  the  defendant’s  subscription,  the  ground 
of  refusal  was,  that  the  insurance  was  fraudulent ;  and  that  the  plaintiff  knew 


(a)  2  P.  Wms.  170.  Vide  ante ^  p.  577.  (5)  3  Burr.  1361. 

(c)  Sit.  at  Guild,  after  Hil.  1785.  See  Park  Ins.  455. 
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of  the  *loss  of  the  ship  at  the  time  of  effecting  the  policy.  The 


connsel  for  the  plaintiff  were  under  the  necessity  of  admitting  that 
their  client  had  made  some  fraudulent  insurances  upon  this  very  ship,  subse¬ 
quent  to  the  one  now  in  dispute,  but  contended  that  the  news  of  the  loss  of  the 
ship  had  not  arrived  till  after  this  particular  one  was  made.  The  evidence, 
however,  was  so  strong  as  easily  to  convince  the  jury  that  the  plaintiff  had 
received  information  of  the  loss  before  the  order  for  making  the  insurance  was 
given  to  the  broker and  they  found  a  verdict  for  the  defendant. 

Lord  Mansfield  said,^ — “The  fraud  was  so  gross,  that  the  premium  should 
not  be  recovered  from  the  underwriter.” 

At  last  this  great  question  came  to  be  expressly  decided  in  the  case  of  Chap¬ 
man  and  others  v.  Fraser^  (c)  where  the  agent  of  the  assured  only  had  been 
the  guilty  person,  and  the  whole  Court  of  King’s  Bench  were  of  opinion,  that 
in  all  cases  of  actual  fraud  on  the  part  of  the  assured  or  his  agent,  the  under¬ 
writer  might  retain  the  premium. 

If  a  policy  be  avoided  on  account  of  a  misrepresentation  made  without  any 
fraud,  the  assured  is  entitled  to  a  return  of  premium  [Feise  v.  Parkinson.)  (d) 
It  is  to  be  observed  that  it  has  been  laid  down  as  clear  law  that,  if  the  under¬ 
writer  has  been  guilty  of  fraud,  an  action  lies  against  him,  at  the  suit  of  the 
insured,  to  recover  the  premium.  Thus  it  was  said  by  Lord  Mansfield.)  in  the 
case  of  Carter  v.  Boehm.)  (e)  which  has  already  been  quoted  at  large  in  this 
section:- — “The  policy  would  be  void  against  the  underwriter  if  he  concealed 
anything ;  as,  if  he  insured  a  ship  on  her  voyage,  which  he  privately  knew  to 
be  arrived,  and  an  action  would  lie  to  recover  the  premium.” 

By  several  of  the  foreign  ordinances  the  punishment  of  fraud  in  matters  of 
insurance  is  exceedingly  severe.  By  those  of  Amsterdam  it  is  declared, 
“That  as  contracts  of  insurance  are  contracts  of  good  faith,  wherein  no  fraud 
r  *630  1  ought  *to  take  place,  in  case  it  be  found  that  the  insured 

L  J  or  insurers,  captains,  shippers,  pilots,  or  others,  used  fraud,  deceit, 

or  craft,  they  shall  not  only  forfeit  by  their  deceit  and  craft,  but  shall  also  be 
liable  to  the  loss  and  damage  occasioned  thereby,  and  be  corporally  punished 
for  a  terror  and  example  to  others,  even  with  death,  as  pirates  and  manifest 
thieves,  if  it  be  found  that  they  have  used  notorious  malversation  or  craft.”  (a) 
The  ordinances  of  Middlebiirg  contain  a  provision  exactly  in  the  same  words. 
At  Stockholm.)  also,  it  has  been  declared  that  such  an  offender,  besides  restitu¬ 
tion  to  the  party  injured,  shall,  according  to  the  circumstances  of  every  particular 
affair,  be  punished  in  his  estate,  honour  and  life.  (6) 

Frauds  in  contracts  of  insurances  have  not  as  yet  had  any  punishment  affixed 
to  them  by  the  laws  of  England.,  that  I  have  been  able  to  learn ;  but  there  are 
one  or  two  cases  which  have  been  declared  to  be  felonious  by  positive  statutes 
where  the  act  committed  has  beeh  to  the  prejudice  of  the  underwriters,  (c) 


(c)  B.  R.  Trin.  33  Geo.  3,  Park  Ins.  456. 

(of)  4  Taunt.  640.  (e)  3  Burr.  1909. 

(а)  Ord.  of  Amsterdam,  art.  56;  2  Mag.  146. 

(б)  Art.  30;  2  Mag.  76;  2  Mag.  288.  (c)  See  1  Viet.  c.  89,  s.  6,  an/e,  p.  346. 
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Although  a  great  deal  has  been  said  in  the  preceding  part  of  this  Treatise 
of  voyages  in  general,  nothing  has  been  said  about  any  illegality  that  might 
affect  the  voyage  and  render  it  void.  I  shall,  therefore,  in  this  section,  proceed 
to  show  that  in  many  instances  a  voyage  which  is  prohibited  by  the  laws  of  the 
country,  renders  every  insurance  on  it  void,  and  the  policy  of  no  effect.  And 
the  rule  is  this,  “that  whenever  an  insurance  is  made  on  a  voyage  expressly 
prohibited  by  the  common,  statute,  or  maritime  law  of  the  country,  the  policy 
is  of  no  effect.  The  principle  upon  which  such  a  regulation  is  p  ^^53  j  ”1 
^founded,  is  not  peculiar  to  this  kind  of  contract  |  for  it  is  nothing  L  J 

more  than  that  which  destroys  all  contracts  whatsoever;  that  men  can  never 
be  presumed  to  make  an  agreement  forbidden  by  the  laws ;  and  if  they  should 
attempt  such  a  thing,  it  is  invalid,  and  will  not  receive  the  assistance  of  a  Court 
of  Justice  to  carry  it  into  execution.”  (a) 

1.  The  most  material  case  upon  this  point  is  that  of  Johnston  v.  Sntfon,  (b) 
which  came  on  to  be  argued  in  the  year  1779,  and  received  the  solemn  opinion 
of  the  Court  of  King’s  Bench. 

It  was  an  action  on  a  policy  of  insurance  on  goods,  on  board  the  ship  Venus, 
“lost  or  not  lost,  at  and  from  London  to  Neiv  York,  warranted  to  depart  with 
convoy  from  the  channel  for  the  voyage.”  The  cause  was  tried  before  Lord 
Mansfield,  at  Guildhall,  and  a  verdict  was  found  for  the  plaintiff.  The 
defendant  obtained  a  rule  to  show  cause  why  there  should  not  be  a  new  trial. 
The  facts,  upon  his  Lordship’s  report,  appeared  to  be  these  The  ship  was 
cleared  for  Halifax  and  Neiu  York.  She  had  provisions  on  board,  which  she 
had  a  license  to  carry  to  New  York,  under  a  proviso  in  the  prohibitory  act  of  16 
Geo.  3,  c.  5.  But  one-half  of  the  cargo,  including  the  goods,  which  were  the 
subject  of  this  insurance,  was  not  licensed,  and  was  not  calculated  for  the 
Halifax  market,  but  for  New  York.  There  had  been  a  proclamation  by  Sir 
Wi  lliam  Howe  to  allow  the  entry  of  unlicensed  goods  at  New  York;  and 
though  there  were  bonds  usually  given  at  the  Custom  House  here,  by  which 
the  captain  engaged  to  carry  the  goods  to  Halifax,  those  bonds  Mmre  afterwards 
cancelled,  on  producing  a  certificate  from  an  officer  appointed  for  that  purpose 
at  Neiv  York,  declaring  that  they  were  landed  there.  The  commander- in¬ 
chief  had  no  authority  under  the  act  of  Parliament  to  issue  such  proclamation, 
or  to  permit  the  exportation  of  unlicensed  goods.  The  Venus  was  taken  in 
her  passage  to  New  York  by  an  Jlmerican  privateer.  The  first  section  of  the 
statute  prohibits  all  commerce  with  ^the  province  of  New  York,  p  *032  1 

(amongst  others,)  and  confiscates  all  ships  and  their  cargoes  which  h  J 

shall  be  found  trading,  or  going  to  or  coming  from  trading  with  them,  (c)  In 
section  the  second  there  is  a  proviso,  excepting  ships  laden  with  provisions  for 
the  use  of  his  Majesty’s  garrisons  or  fleets,  or  for  the  inhabitants  of  any  town 
possessed  by  his  Majesty’s  troops,  provided  the  master  shall  produce  a  license 
specifying  the  voyage,  &c.,  and  the  quantity  and  species  of  provisions ;  but  by 
the  same  proviso  it  is  declared,  that  goods  not  licensed,  found  on  board  such 
ship,  shall  be  forfeited.  After  argument,  upon  the  motion  for  a  new  trial. 


(a)  See  Park  Ins.  p.  497. 
(c)  16  Geo.  3,  c.  5. 


(6)  Doug.  254. 
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Lord  Mansfield  said — “The  whole  of  the  plaintiff’s  case  goes  on  an  estab¬ 
lished  practice,  directly  against  an  act  of  Parliament.  If  the  defendant  did  not 
know  that  the  goods  were  unlicensed,  the  objection  is  fair  as  between  the 
parties.  If  he  did,  he  would  not  deserve  to  be  favoured.  But,  however  that 
may  be,  it  was  illegal  to  send  the  goods  to  Neiv  York,  and,  in  pari  delicto, 
potior  est  conditio  defendentis.  It  is  impossible  to  bring  this  within  the  cases 
cited,  (b)  because  here  there  was  a  direct  contravention  of  the  law  of  the  land.” 
The  rule  for  a  new  trial  was  made  absolute. 

Upon  the  same  principle  it  was  that  in  the  cause  of  Camden  and  others  v. 
Anderson,  (c)  which  was  long  contested  in  the  Court  of  King’s  Bench,  and 
afterwards  upon  a  w'rit  of  error  in  the  Exchequer  Chamber,  the  underwriters 
were  held  not  liable,  the  insurance  in  that  case  being  made  in  direct  contraven¬ 
tion  of  the  exclusive  right  of  trading  granted  to  the  East  India  Company  by 
stat.  9  &  10  Wm.  3,  c.  44,  s.  81,  and  which  exclusive  right  had  never  for  one 
moment  been  suspended,  nor  had  that  statute  ever  ceased  to  be  an  existing  law. 
Indeed  the  principle  which  destroys  all  insurances  made  on  ships  proceeding 
on  illegal  voyages,  never  was  contested  at  the  Bar  in  the  argument  of  the  above 
r  *633  1  5  ^application  of  it  to  the  particular  case,  on 

L  J  account  of  various  statutes  which  had  been  passed  and  repealed, 

and  on  account  of  a  clause  in  a  more  modern  statute,  which  it  was  supposed 
precluded  the  underwriters  from  setting  up  this  defence,  (a)  But  no  man 
attempted  to  argue  that  that  which  is  unlawful,  and  a  public  wrong,  could  be 
the  ground  of  an  action. 

2.  Soon  after  the  above  decision,  a  case  of  Wilson  v.  Marryat,  {b)  arose, 
in  which  the  rights  of  the  East  India  Company,  as  far  as  they  were  affected 
by  the  treaty  between  this  country  and  America,  came  to  be  discussed  in  an 
action  on  a  policy  of  insurance.  By  the  13th  article  of  that  treaty,  which  was 
confirmed  by  stat.  37  Geo.  3,  c.  97,  s.  22,  the  United  States  of  America  are 
permitted  to  trade  to  and  from  the  British  territories  in  India,  But  it  was 
contended,  notwithstanding  the  treaty  and  statute,  that  the  insurance  in  question 
was  upon  an  illegal  voyage,  being  “at  and  from  Bourdeaux  to  Madeira  and 
the  East  Indies,  and  back  to  America,,''  whereas  the  treaty  meant  to  tolerate 
no  other  trading  than  a  direct  one  between  America  and  the  East  Indies:  and 
also  it  was  insisted,  that  Butler  and  Collet,  the  persons  for  whose  benefit  this 
insurance  was  effected,  were  not  entitled  to  the  benefit  of  the  treaty,  they  being 
natural-born  subjects  of  this  country,  but  one  of  whom,  after  the  ratification  of 
American  independence,  had  gone  with  his  wife  and  family  to  reside  in  Amer¬ 
ica,  has  ever  since  been  domiciled  there,  and  received  as  a  citizen  of  the  States 
of  America,  and  the  other  of  whom  was  resident  and  domiciled  in  America 
before  the  independence  of  that  country,  and  has  continued  to  be  resident  and 
domiciled  there :  and  because  their  agent,  the  plaintiff,  when  he  shipped  the 
goods,  and  when  he  caused  the  policies  to  be  effected,  was  resident  in,  and  a 
subject  of  Great  Britain,  and  knew  that  the  ship  was  destined  for  the  JBritish 
territories  in  India.  The  special  verdict  in  this  case  was  three  times  argued 
in  the  King’s  Bench,  and  once  in  the  Exchequer  Chamber  |  and  the  learned 
r  *634  1  composing  both  those  Courts,  were  ^unanimously  of  opinion 

L  J  that  a  natural- born  subject  of  this  country,  though  he  cannot  throw 

off  his  allegiance  to  the  country,  yet  he  may  be  a  citizen  of  America  for  the 
purposes  of  commerce,  and  entitled  in  the  latter  character  to  all  the  benefits  of 


(6)  These  were  cases  of  insurances  on  ships  trading  contrary  to  the  revenue  laws  of 
foreign  countries,  of  which  more  will  be  said  hereafter. 

(c)  6  T.  R.  723;  1  B.  &  P.  173. 

(o)  33  Geo.  3,  c.  52,  s.  150.  Park  Ins.  499. 

(6)  8  T.  R.  31 ;  1  B.  &  P.  430. 
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the  treaty :  and  that  the  trade  allowed  by  the  treaty  between  America  and  the 
East  Indies  need  not  be  direct ;  it  may  be  carried  on  circuitously  through  any 
country  in  Europe^  including  Great  Britain.  The  plaintiffs  had  judgment. 
In  the  Court  of  King’s  Bench,  Lord  Kenyon  added,  that  if  in  the  commence¬ 
ment  of  one  entire  voyage  there  be  anything  illegal,  and  an  insurance  be  effected 
on  the  latter  part  of  the  voyage,  which  taken  by  itself  would  be  legal,  such 
illegal  commencement  would  have  made  the  whole  illegal,  and  the  assured  could 
not  recover  upon  the  policy. 

And  the  question  again  came  before  the  Court  in  the  case  of  Bell  v.  Reid.,{a) 
where  it  was  held,  that  a  natural-born  subject  of  this  country,  domiciled  in  a 
foreign  country  in  amity  with  this,  may  lawfully  exercise  the  privileges  of  a 
subject,  where  he  is  domiciled,  to  trade  with  another  country,  in  hostility  with 
this. 

Lord  Stowell  likewise  acknowledges  this  rule  of  law  respecting  the  privi¬ 
leges  which  a  subject  of  one  country  is  able  to  exercise,  by  becoming  resident 
and  domiciled  in  another.  In  the  case  of  the  Matchless.,  (6)  he  says,  “Mr. 
Millidge  is  described  in  the  claim  as  a  British-horw  subject,  but  at  present 
residing  at  Boston.  He  is  described  as  residing  with  his  family  there,  and  he 
appears  in  this  transaction  as  exporting  goods  thence.  Not  a  word  has  been 
produced  to  shew  that  he  is  not  a  settled  merchant  of  that  city.  A  question, 
then,  arises  of  great  moment,  regarding  as  well  the  interests  of  a  state  as  the 
interests  of  its  subjects.  Is  such  a  person  to  be  considered  as  a  merchant  of 
Great  Britain.,  or  a  merchant  of  America?  Upon  such  a  question  it  has  cer¬ 
tainly  been  laid  down  by  accredited  writers  on  general  law,  and  upon  grounds 
apparently  not  unreasonable,  that  if  a  ^merchant  expatriates  him-  p  ii«035  ~| 

self,  as  a  merchant  to  carry  on  the  trade  of  another  country,  ex-  ^  J 

porting  its  produce,  paying  its  taxes,  employing  its  people,  and  expending  his 
spirit,  his  industry,  and  his  capital  in  its  service,  he  is  to  be  deemed  a  merchant 
of  that  country,  notwithstanding  he  may,  in  some  respects  be  less  favoured  in 
that  country  than  one  of  its  native  subjects.  Our  own  country,  which  is 
charged  with  holding  the  doctrine  of  unextinguishable  allegiance  more  tena¬ 
ciously  than  others,  is  no  stranger  to  the  application  of  this  rule.  Its  highest 
tribunals  which  adjudicate  the  national  character  of  property  taken  in  war  apply 
it  universally.”  His  Lordship,  after  referring  to  the  authorities  above-men¬ 
tioned,  proceeds,  “under  the  shelter  of  these  authorities,  I  should  incline  to 
hold,  if  I  were  compelled  to  face* the  general  question,  that  a  British  merchant 
resident  in  a  foreign  country  must  part  with  some  commercial  privileges  which 
he  would  preserve  if  resident  at  home,  whilst  he  acquires  others  by  residence 
abroad.” 

So  also  in  pursuance  of  the  principle  just  adverted  to,  as  falling  from  Lord 
Kenyon^  the  Court  of  King’s  Bench,  in  a  much  contested  case  of  Bird  v. 
Appleton^  (c)  held,  that  if  a  ship  was  insured  “at  and  from  C'anton  to  Ham- 
bur  gh.,^^  and  during  her  stay  at  Canton  was  engaged  in  an  illegal  traffic,  the 
assured  could  not  recover  for  the  ship  in  the  course  of  the  voyage  from  Canton 
to  Hamburgh,  [d) 

By  the  statute  of  9  Ann.  c.  21,  all  vessels  navigating  within  the  limits  of 
the  exclusive  trade  of  the  South  Sea  Company  were  required  to  have  a  license 
froih  the  South  Sea  Company,  (e)  The  42  Geo.  3,  c.  77,  repealed  the  neces¬ 
sity  of  a  license  from  either  the  East  India  or  South  Sen  Company  for  ships 
parsing  through  the  Straits  of  Magellan,  or  round  Cape  Horn,  and  trading 

/ 


(a)  1  M.  &  S.  726.  (b)  1  Hagg.  A.  R.  103. 

(c)  8  T.  R.  562. 

(d)  See  Sewell  v.  Royal  Exch.  Comp.  4  Taunt.  856. 

(e)  Toulmin  v.  Anderson,  1  Taunt.  227 ;  anie,  p.  344. 
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in  the  Pacific  Ocean  from  Cape  Horn^  to  180  degrees  west  longitude  from 
r  i  London;  whether  *they  combine  fishing  with  trading  or  not.  (o) 

L  -J  This  point  was  further  cleared  by  55  Geo.  3.  c.  57,  and  141.  (6) 

If  a  ship,  though  neutral,  be  insured  on  a  voyage  prohibited  by  an  embargo, 
laid  on  in  time  of  war  by  the  prince  of  the  country,  in  whose  ports  the  ship 
happens  to  be,  such  an  insurance  also  is  void.  This  depends  upon  the  power 
of  an  embargo,  the  right  of  laying  o‘n  which  by  the  sovereign  of  this  country 
in  time  of  war  is  undoubted,  although  in  time  of  peace  it  may  be  a  different 
question.  The  right  being  admitted,  it  follows  of  course,  that  any  act  done  in 
contravention  of  a  proclamation  of  this  nature,  is  illegal  and  criminal,  because 
it  is  equally  binding  as  an  act  of  Parliament,  and  a  contract  founded  on  such 
illicit  proceedings  is  consequently  void. 

This  was  determined  in  a  case  of  Delmada  v.  Mottcux^  {c)  upon  a  special 
verdict.  It  was  an  action  on  a  policy  of  insurance  on  the  Bella  Juditta^  a 
Venetian  ship,  at  and  from  London  to  Grenada^  with  liberty  to  touch  at  Cork 
and  Madeira  to  load.  The  defendant  pleaded  the  general  issue,  and  the  cause 
came  on  for  trial  before  Mr.  Justice  Buller^  when  the  jury  found  a  special 
verdict,  the  material  facts  in  which  were  these That  the  ship  was  a  Vene¬ 
tian  vessel,  and  the  plaintiff  a  subject  of  the  state  of  Venice;  that  in  October^ 
1782,  the  ship  sailed  on  her  voyage  from  London  to  Cork^  and  there  took  in  a 
p  "I  loading  of  provisions,  the  property  ^of  French  subjects,  the  ene- 

^  J  mies  of  the  King  of  Great  Britain.  That  the  said  ship,  having 

taken  in  at  Cork  clearances  and  bills  of  lading  for  Madeira,  an  island  belonging 
to  the  King  of  Portugal.,  sailed  in  December,  1782,  from  Cork  to  that  island, 
at  which  she  was  neither  to  unload  any  part  of  her  cargo,  nor  to  receive  any 
goods  on  board,  but  where  she  took  clearances  and  bills  of  lading  for  the  island 
of  St.  Thomas,  belonging  to  Denmark,  whither  she  was  not  destined ;  that 
on  her  voyage  from  Madeira  to  Grenada,  within  fourteen  leagues  of  the  latter, 
she  was  captured  by  an  English  man-of-war  as  prize,  and  carried  to  St.  Lucia; 
that  when  the  ship  sailed  from  Ijondon,  and  from  thence  till  after  the  capture, 
Grenada  was  in  the  possession  of  the  French  king.  The  special  verdict  further 
finds,  that  his  Majesty,  on  the  18th  day  of  August,  1780,  laid  an  embargo 
upon  all  ships  and  vessels  laden  or  to  be  laden  in  the  ports  of  the  kingdom  of 
Ireland  with  black  cattle  and  hogs,  beef,  pork,  butter,  and  cheese,  or  any  sort 
of  provisions.  It  is  also  found,  that  after  the  capture,  a  suit  was  commenced 
in  the  Vice  Admiralty  Court  at  Barbadoes,  against  the  said  ship  and  cargo,  as 
belonging  to  the  French  king,  or  to  some  of  his  subjects ;  and  the  Judge  of 
that  Court  did  condemn  the  cargo  as  the  property  of  the  enemies  of  the  King 
of  Great  Britain,  which  sentence  was  appealed  from,  and  is  now  depending ; 
that  the  Judge  of  the  said  Court  of  Vice  Admiralty  was  of  opinion,  that  the 
said  ship  Bdia  Juditta  was  the  property  of  Abraham  Delmada,  the  plaintiff, 
and  ordered  that  the  ship  should  be  restored ;  but  he  did  not  conceive  the  owner 
of  the  said  ship  to  be  entitled  to  any  freight,  or  damages  occasioned  by  the 
capture,  because  she  was  engaged  in  a  wrong  act,  and  the  captor  did  no  more 
than  his  duty  •,  that  the  said  ship  was  accordingly  restored. 


(«)  Jacob  V.  Jansen,  3  Taunt.  .534.  Gill  v.  Dunlop,  Hil.  56,  Geo.  3,  in  C.  P. 

{b)  See  Cowie  v.  Barber,  4  M.  &  S.  16,  where  these  acts  of  Parliament  do  not  appear 
to  have  been  adverted  to.  The  45  Geo.  3,  c.  34,  bestowed  on  foreign  ships  the  same  pri¬ 
vilege  which  the  42  Geo.  3,  c.  77,  gave  to  British  built  ships.  The  Court  of  Error,  how¬ 
ever,  in  the  case  of  Dunlop  v.  Gill  afterwards  reversed  the  decision  of  C.  P.  And  they  held 
that  the  45  Geo.  3,  c.  34,  only  repealed  the  navigation  act  as  to  foreign  built  ships,  and  did 
not  confer  upon  them  (when  navigating  under  its  provisions  with  the  king’s  license)  all  the 
privileges  of  British  built  ships,  and  therefore  that  the  former  could  not  trade  to  the  western 
coast  of  America  without  a  South  Sea  license,  1  B.  &  A.  334;  and  see  the  present  navi¬ 
gation  law,  3  &  4  Wm.  4,  c.  54.  (c)  B.  R.  Mich.  25  Geo.  3.  Park  Ins.  p.  505. 
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Upon  this  verdict,  the  question  for  the  Court  to  decide  in  point  of  law,  was 
whether  the  insurers  upon  the  ship  on  this  voyage  were  liable  to  pay  for  this 
loss  of  freight,  and  the  damages  occasioned  by  the  capture? 

Lord  Mansfield. — “Is  this  voyage  not  a  breach  of  the  embargo?  p  *033  n 
*The  king  in  time  of  war  has  an  undoubted  right  to  lay  an  embargo  :  ^ 
in  time  of  peace  it  is  another  question.  Every  power  lays  them  on.  If  the 
ship  had  only  been  carrying  goods  of  an  enemy  on  a  voyage  lawful  for  her  to 
perform,  she  might  have  been  entitled  to  freight.  But  here  the  sentence  says, 
she  shall  not.  And  why  ?  because  she  has  done  a  wrong  thing.  It  is  a  fraud  : 
for  under  a  colour  of  a  neutral  port,  she  goes  to  an  enemy’s  port.  She  breaks 
an  embargo.  What  the  consequence  of  that  is,  has  not  as  yet  been  settled ; 
but  to  break  an  embargo  is  undoubtedly  a  criminal  act ;  and  wherever  a  man 
makes  an  illegal  contract,  this  Court  will  not  lend  him  their  aid.”  The  defend¬ 
ant  accordingly  had  judgment. 

Though  an  insurance  upon  a  smuggling  voyage,  prohibited  by  the  revenue 
laws  of  this  country,  would  be  void  under  the  principle  above  stated ;  yet  the 
rule  has  never  been  supposed  to  extend  to  those  cases,  where  ships  have  traded, 
or  intend  to  trade,  contrary  to  the  revenue  laws  of  foreign  countries,  because 
no  country  takes  notice  of  the  revenue  laws  of  another ;  in  such  cases,  there¬ 
fore,  the  policy  is  good  and  valid,  and  if  a  loss  happen,  the  underwriter  will 
be  answerable. 

Thus  in  the  case  of  Planche  against  Fletcher^  which  was  stated  at  large  in 
a  preceding  section,  [a)  one  of  the  objections  taken  to  the  insurance  was,  that 
there  was  a  fraud  on  the  underwriters,  the  ship  having  been  cleared  out  for 
Ostend.,  although  she  was  never  designed  to  go  to  that  place.  But  Lord  Mans¬ 
field  declared,  for  himself  and  his  brethren,  that  it  was  no  fraud  on  the  under¬ 
writers,  perhaps  on  nobody.  The  reason  for  clearing  for  Ostend.,  and  signing 
bills  of  lading  as  from  thence,  did  not  fully  appear :  but  it  was  guessed  at. 
The  Fermiers  Generaux  have  the  management  of  the  taxes  in  France.  As 
we  have  laid  a  large  duty  on  French  goods,  the  French  may  have  done  the 
same  on  ours,  and  it  may  be  the  interest  of  the  farmers  to  connive  at  the  impor¬ 
tation  of  English  commodities,  and  take  Ostend  duties  rather  than  stop  the 
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*trade  by  exacting  a  tax,  which  amounts  to  a  prohibition.  But  at 
any  rate,  this  was  no  fraud  in  this  country.  One  nation  does  not 
take  notice  of  the  revenue  laws  of  another. 

In  another  case  of  Lever  v.  Fletcher.,  {b)  a  short  time  afterwards  at  Guild¬ 
hall.,  Lord  Mansfield,  in  his  charge  to  the  jury,  advanced  the  same  doctrine 
which  had  been  established  by  the  whole  Court  in  the  preceding  case. 

It  was  an  action  on  a  policy  of  insurance,  at  and  from  London  to  Pensacola 
and  Manshae,  in  the  river  Mississippi,  with  liberty  to  touch  at  Portsmouth 
and  Jamaica.  The  ship  insured  was  employed  in  the  usual  trade  in  the  river 
Mississippi,  and  traded  at  Little  Manshae,  on  the  island  of  Neiv  Orleans,  part 
of  the  dominion  of  Spain.  Manshae,  the  place  mentioned  in  the  policy,  is 
part  of  the  continent  of  North  America,  on  that  side  of  the  river  which  France 
and  Spain,  by  the  treaty  of  Paris  in  1763,  surrendered  to  Great  Britain,  and 
is  about  thirty-seven  leagues  higher  up  the  river  than  New  Orleans.  The  loss 
happened  by  a  seizure  of  the  ship  at  Little  Manshae  by  the  Spanish  governor, 
as  a  reprisal  for  transgressions  alleged  to  have  been  committed  by  a  king’s  ship 
in  the  Lakes.  The  counsel  for  the  defendant  contended,  that  the  policy  in 
question  was  on  a  trading  voyage,  and  that  the  trade  itself  was  an  illicit  one. 

Lord  Mansfield. — “The  first  question  is,  whether  this  policy  covers  the 
trading  on  the  Mississipjn  before  the  ship’s  arrival  at  Manshae?  The  trading 


(a)  Sect.  1,  part  2,  p.  597. 

VoL.  VII.— Y 


(6)  Lond.  sit.  Hill.  Vact.  1780.  Park  Ins.  p.  506. 
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at  Little  Manshae  is  a  delay  of  the  voyage,  and  an  increase  of  the  risk.  If 
the  policy  do  not  cover  this  part  of  the  trading,  then  it  is  a  deviation,  and  there 
is  an  end  of  the  contract,  at  least  so  as  to  prevent  the  plaintiff  from  recovering. 
It  is  very  clear  what  the  trade  is.  Every  trading  with  the  subjects  of  Spain  is 
illicit  by  the  treaty  of  Paris.  The  navigation  is  free  to  both  countries ;  and  the 
municipal  laws  of  both  countries  remain.  Though  such  trading  be  contrary  to 
the  laws  of  Spain,  yet  no  country  pays  attention  to  the  revenue  laws  of  another, 
r  *640  1  defendant  had,  with  full  knowledge  that  it  was  a 

L  J  smuggling  trade  with  Spain,  made  the  insurance  then  it  might  be  a 

fair  contract  between  the  parties.  But  the  main  question  for  consideration 
seems  to  be,  whether  this  trading  at  Little  Manshae  was  insured  by  the  policy.^” 
The  jury  found  for  the  defendant,  and  it  may  be  presumed  on  the  ground  of 
deviation. 

Mr.  J.  Park  in  his  Treatise,  («)  has  some  remarks  on  the  subject  of  trading 
with  an  enemy,  which  I  shall  copy  into  this  Treatise.  He  says,  “it  cannot 
be  improper,  because  it  is  nearly  connected  with  the  subject  before  us,  to  enter 
upon  the  inquiry,  how  far  trading  with  an  enemy  in  time  of  actual  war  is  legal 
The  opinion  of  foreign  writers  upon  this  point,  cannot  fail  to  afford  information 
upon  the  question.  It  has  long  been  settled  in  France,  that  all  trading  with 
enemies  is  illegal,  ip)  This  indeed  is  given  as  the  reason  for  requiring  to  be 
inserted  in  the  policy  of  insurance,  the  name  and  place  of  abode  of  the  insured, 
the  effects  upon  which  the  insurance  is  made,  the  name  of  the  ship  and  the 
place  of  loading  and  unloading.  By  complying  with  such  a  requisition,  it  is 
known  in  lime  of  war,  whether,  notwithstanding  the  prohibition  of  commerce, 
which,  according  to  these  writers,  a  declaration  of  war  always  imports,  the  sub¬ 
jects  of  the  king  continue  to  trade  with  the  enemies  of  the  state,  or  with  their 
friends  and  allies  5  by  which  means  they  would  be  able  to  convey  warlike  stores, 
provisions,  and  other  prohibited  goods  to  the  enemy.  But  everything  of  this 
kind  being  forbidden,  as  prejudicial  to  the  state,  would  be  liable  to  confiscation, 
and  to  be  condemned  as  prize,  whether  found  in  ships  of  our  country,  or  of 
friends  and  allies,  (c)  The  prohibition  to  insure  the  property  of  an  enemy, 
which  is  almost  generally  established  by  the  ordinances  of  foreign  countries, 
proceeds  upon  the  principle,  that  it  is  unlawful  to  trade  with  an  enemy  :  because 
r  *641  1  commerce  were  allowed  to  be  carried  on  between  the  hostile 

L  J  nations,  *there  could  not  possibly  be  an  objection  to  protect  that 

commerce  by  means  of  the  contract  of  insurance,  [d) 

The  general  law  of  England  had  not,  till  lately,  laid  down  any  express  rule 
upon  the  subject  •,  but  we  must  take  notice  of  what  has  passed  in  the  Courts  of 
Justice  upon  the  question.  The  only  ancient  cases  to  be  found  in  the  books 
upon  the  subject  are  two ;  the  one  is  in  RoWs  Abridgment,  and  happened  in 
the  thirteenth  year  of  the  reign  of  Edward  the  Second,  (e)  A  license  granted 
to  certain  merchants  to  buy  and  sell  in  Scotland,  which  was  then  at  war  with 
the  King  of  England,  was  declared  to  be  void  :  and  consequently  the  trading 
held  to  be  illegal.  The  other  was  a  case  put  to  the  Judges,  in  the  time  of  Lord 
Somers,  for  their  opinion  upon  the  point,  whether  sending  corn  to  the  enemy, 
in  time  of  war  and  famine,  was  a  crime  at  the  common  law.  The  Judges  held 
it  was  a  misdemeanor.  It  is  to  be  observed,  however,  that  the  last  was  a  case 
where  provisions  were  supplied,  which,  as  well  as  warlike  stores,  must  be  pro¬ 
hibited  from  the  nature  of  the  thing.” 

The  first  modern  case,  in  which  trading  with  an  enemy  came  at  all  under 
consideration,  although  it  did  not  then  meet  with  any  decision,  was  that  of 


(a)  Park  Ins.  p.  507. 

(c)  Bynk.  Quest.  Jur.  Pub.  lib.  1,  c.  3. 
(g)  4  Roll.  Abr.  173. 


(6)  Guifi.  c.  2,  art.  2,  3,  and  5;  2  Val.  31. 
(d)  Ord.  of  Stockholm,  &c.  2  Mag.  277. 
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Henkle  against  the  RoyaJ  Exchange  Assurance  Company^  before  Lord  Hard- 
tt'icke  in  the  Court  of  Chancery,  (c)  His  Lordship  there  said, — it  might  be 
going  too  far  to  say  that  all  trading  with  enemies  is  unlawful  •,  for  that  general 
doctrine  •would  go  a  great  way,  even  where  only  English  goods  are  exported, 
,  and  none  of  the  enemy’s  imported,  which  might  be  very  beneficial.  He  \vas 
not  satisfied  with  the  answer  given  to  the  objection  of  an  illicit  trade,  by  citing 
the  case  of  the  South  Sea  Company ;  (d)  for  that  by  no  means  determined  the 
question.  That  was  not  trading  contrary  to  the  law  of  this  country  •,  but  con¬ 
trary  to  the  ^reement  of  the  company :  which  is  different  ^frorn  a  p  ^542  1 

contract  repugnant  to  the  general  law  of  the  country,  whether  sta-  b  J 

tute,  common,  or  maritime  law.  The  same  answer  might  be  given  to  Sir 
Robert  Nightingale s  case,  which  was  merely  a  plea  in  the  Exchequer,  upon 
the  private  right  of  the  company,  being  contrary  only  to  tlieir  statutes,  and  not 
to  the  general  law  of  the  land. 

From  this  opinion,  it  is  evident  that  the  question  was  by  no  means  settled  in 
Lord  Hardivicke"* s  mind :  but  in  a  subsequent  case  of  Gist  v.  Mason^  (e)  Lord 
Mansfield  strongly  argues,  that  trading  with  an  enemy  is  not  forbidden  by  the 
general  law  of  the  country :  for  he  says,  that  several  acts  of  Parliament  have 
been  specially  passed,  in  order  to  m.ake  such  trading  illegal,  which  proves  that 
the  Legislature  did  not  think  it  was  so  before.  The  ship,  indeed,  in  the  last  of 
these  cases,  appeared  to  be  neutral ;  and  the  Court  laid  it  down,  that  it  had  no 
where  been  held  that  an  insurance  upon  a  neutral  ship  trading  to  an  enemy’s 
port  was  void.  But  then  Lord  Mansfield  went  upon  the  doctrine  of  a  subject’s 
trading  with  enemies,  and  concluded  thus:— -By  the  maritime  law,  trading  with 
an  enemy  is  cause  of  confiscation,  provided  you  take  him  in  the  act  5  but  this 
does  not  extend  to  neutral  vessels. 

The  general  principle  of  law  that  neutral  states  have  a  right  to  continue  carry¬ 
ing  on  their  accustomed  commerce,  after  a  war  has  broken  out,  as  during  times 
of  peace,  is  now  quite  settled,  and  forms  part  of  the  acknowledged  law  of 
nations  ;  for  it  would  be  most  unjust  if  the  interests  of  a  neutral  country  were 
to  be  affected  by  the  disagreement  and  hostile  condition  of  other  states.  But 
this  general  proposition  must  be  so  far  qualified  that  the  accustomed  commerce 
which  the  neutral  has  in  time  of  peace  been  carrying  on  with  either  of  the 
hostile  nations,  must  in  time  of  war  be  restricted  to  such  transactions  and  trade, 
as  do  not  interfere  with  the  rights  of  the  belligerent  parties,  and  the  issue  of  the 
contest.  And  therefore  the  conveying  to  an  enemy’s  country  *all  p  ^543  "i 
articles  contraband  of  war,  carrying  provisions,  &c.  to  a  besieged  b  J 

port,  or  succouring  in  any  way  one  of  the  belligerents  is  strictly  forbidden  of 
neutrals,  as  having  a  directly  contrary  effect  on  the  interests  of  the  other  party, 
an  act  which  a  neutral  has  no  right  to  commit,  since  by  assisting  the  one  party 
it  amounts  to  a  direct  declaration  of  hostility  against  the  other,  (a)  And  it  is 
likewise  generally  allowed,  and  is  certainly  recognized  as  law  in  this  country, 
that  a  neutral  cannot  in  time  of  war  extend  its  trade  to  such  a  commerce  as 
arises  out  of  the  state  of  war,  and  •which  it  would  not  enjoy  in  time  of  peace. 
And,  therefore,  as  almost  every  nation  naturally  confines  the  carrying  of  the 
productions  of  the  mother  country  to  her  colonies,  and  that  of  the  colonies  to 
the  mother  country  during  peace,  it  cannot  be  permitted  to  a  neutral  when  a 
nation  at  war  with  another  may  have  difficulty  in  keeping  up  a  connection  with 
her  colonies,  to  assist  her  in  doing  so  by  the  use  of  its  vessels,  which  may  have 
the  double  effect  of  supporting  the  colonies,  and  preventing  them  from  falling 


(c)  1  Ves.  317.  (d)  See  ante,  p.  635. 

(e)  1  T.  R.  88. 

(a)  Sarah  Christina,  1  Rob.  242,  and  Marcurius,  1  Rob.  288;  Jonge  Tobias,  1  Rob. 
330 ;  the  Ringende  Jacob,  1  Rob.  9 1 . 
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into  the  hands  of  the  enemy,  and  also  has  the  effect  of  increasing  the  naval  force 
of  that  nation,  (b)  And  in  pursuance  of  this  principle  of  law  several  condem¬ 
nations  both  of  the  ship  and  cargo,  engaged  in  such  traffic  during  the  last  war, 
took  place  in  the  Admiralty  Court  of  this  country.  In  one  of  the  cases  (c)  Lord 
Stowell  says,  “upon  the  breaking  out  of  a  war  it  is  the  right  of  neutrals  to 
carry  on  their  accustomed  trade,  with  an  exception  of  the  particular  cases  of  a 
*644  1  blockaded  places,  or  in  contraband  articles  (in  both  of 

which  *cases  their  property  is  liable  to  be  condemned)  and  of  their 


c 


ships  being  liable  to  visitation  and  search.  The  general  rule  is,  that  the  neutral 
has  the  right  to  carry  on,  in  time  of  war,  his  accustomed  trade  to  the  utmost 
extent  of  which  that  accustomed  trade  is  capable.  Very  different  is  the  trade 
which  the  neutral  has  never  possessed,  which  he  holds  by  no  title  of  use  and 
habit  in  times  of  peace,  and  mdiich  in  fact  can  obtain  in  war  by  no  other  title 
than  by  the  success  of  the  one  belligerent  against  the  other,  and  at  the  expense  of 
that  very  belligerent,  under  whose  success  he  sets  up  his  title,  and  such  I  take 
to  be  the  colonial  trade  generally  speaking.”  Such  a  trade,  therefore,  is  illegal, 
and  every  insurance  upon  such  voyages  would  be  void.  And  sentence  of  con¬ 
demnation  on  such  grounds  -would  be  conclusive  proof  of  a  breach  of  a  warranty 
of  neutrality. 

The  general  question,  as  to  the  legality  of  trading  with  an  enemy  is  now  for 
ever  at  rest  in  the  law  of  England^  by  the  decision  of  the  Court  of  King’s 
Bench,  in  the  case  of  Potts  v.  Belb  («)  upon  a  writ  of  error  from  the  Court  of 
Common  Pleas,  in  which  it  was  held  by  Lord  Kenyon^  Grose,  Lawrence,  and 
Le  Blanc,  Justices,  that  it  was  a  principle  of  the  common  law,  that  trading 
with  an  enemy,  without  the  king’s  license,  is  illegal  in  British  subjects. 

It  was  decided  in  the  case  of  Feise  v.  Aguilar,  [b)  if  a  British  subject  is 
interested  in  part  of  the  cargo  on  a  valued  policy,  he  may  recover  to  the  extent 
of  it  on  a  count  averring  the  interest  in  himself  |  although  alien  enemies  may  be 
interested  in  other  parts  of  the  cargo. 

This  power  of  licensing  particular  trades  with  hostile  states  in  time  of  war, 
is  a  part  of  the  prerogative  of  the.  crown,  inherent  in  itself,.,  receding  in  that 
respect  from  its  own  rights  in  time  of  war ;  and  for  the  for  the  purposes, 
and  to  the  extent  in  the  license  mentioned,  turning  the  state  of  war  into  a  state 
-|  of  peace.  But  as  various  restrictions  were  imposed  *by  statutes, 
the  king  of  course  could  not  by  virture  of  his  prerogative,  dispense 
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with  them  |  and  therefore  it  was  necessary  for  the  Legislature,  during  the  long, 
protracted,  and  unexampled  mode  of  warfare  in  which  this  country  was  engaged 
for  upwards  of  twenty  years,  to  pass  various  acts  of  Parliament,  empowering 
the  sovereign  to  do  that,  which  he  should  think  advisable,  and  which  his  pre¬ 
rogative  alone  had  not  enabled  him  to  effect.  («) 

By  virtue  of  the  power  granted  to  the  king  by  these  statutes  and  his  own 
royal  prerogative,  the  trade  of  this  country  was  preserved :  for  the  sovereign 
had  thus  the  power  of  giving  an  enemy  liberty  to  export  or  import ;  he  might 


(b)  And  therefore  in  the  m^ar  of  1756,  where  the  French  being  unabie,  on  account  of  the 
maritime  superiority  of  this  country,  to  carry  on  their  colonial  trade  themselves,  repealed 
their  exclusive  laws  and  opened  their  trade  to  the  ships  of  neutral  powers,  this  was  held  by 
Great  Britain  to  be  a  direct  interference  with  her  maritime  rights.  See  Manning’s  Comm, 
p.  196. 

(c)  The  Immanuel,  2  Rob.  A.  R.  198.  See  Barker  v.  Biakes,  9  East,  283.  Bromley 

V,  Heseltine,  1  Cain.p.  75.  (a)  8  T.  K.  548. 

(b)  3  Taunt.  506.  See  Cohen  v.  Hannan,  5  Taunt  101.  Hagedorn  v.  Reid,  1  M.  & 
S.  566. 

(«)  The  material  statutes  were  the  43  Geo.  3,  c.  153 ;  45  Geo.  3,  c.  34;  46  Geo.  3,  c. 
Ill;  47  Geo.  3,  c.  27;  48  Geo.  3,  c.  37;  48  Geo.  3,  c.  126;  49  Geo.  3,  c.  25  and  60. 
Park  Ins.  511,  512. 
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place  whole  districts  of  hostile  countries  in  a  state  of  peace,  and  might  exempt 
individuals,  either  his  own  subjects  or  those  of  other  nations,  from  the  opera¬ 
tions  of  war. 

Though  the  king  was  thus  empowered  to  license,  he  might  also  qualify  his 
license,  in  which  case  the  party  seeking  to  protect  himself  under  it  must  corn- 
form  exactly  to  its  requisitions.  The  questions  which  arose  in  our  Common 
Law  Courts  upon  the  constructions  of  these  licenses,  granted  under  statutes, 
were  extremely  various  :  but  as  they  turned  in  many  cases  upon  the  precise 
words  used ;  as  at  one  time  a  more  strict  construction  was  put  upon  them  than 
at  others ;  and  as  most  of  those  cases  have  been  discussed  in  the  Court  of 
Admiralty,  by  the  very  learned  Judge,  Lord  Stowell^  who  presided  in  it,  with 
a  profundity  of  learning  and  accuracy  of  judgment  seldom  equalled,  never  sur¬ 
passed,  it  is  impossible,  without  swelling  this  work  to  a  most  inconvenient 
length  to  attempt  to  follow  the  decisions,  either  in  one  Court  or  in  the  others. 
Nor  is  it  very  material  to  do  so,  as  neither  questions  of  fact,  nor  the  construc¬ 
tion  of  particular  documents,  unless  some  general  rule  arises  out  of  them,  can 
be  very  material,  and  as  the  main  question  in  all  of  them  was  much  discussed 
*when  the  cases  of  Usparicha  v.  Noble,  Menett  v.  Bonham,  and 
Flindt  V.  Crokatt,  (a)  were  decided. 

So  also  in  the  case  of  Vandyck  v.  Whitmore,  (h)  where  the  license  to  trade 
was  on  the  express  condition,  that  bond  be  given  in  such  penalty  by  such  per¬ 
sons,  and  in  such  manner,  as  the  commissioners  of  the  customs  shall  direct, 
that  the  goods  shall  be  exported  to  the  places  proposed,  and  to  no  other ;  and 
that  a  certificate  shall  be  produced  within  six  months  from  the  British  consul, 
or  other  person  there  described,  that  the  goods  have  been  landed if  the  bond 
be  not  given,  the  license  is  void,  the  voyage  illegal,  and  caimot  be  insured. 

A  similar  decision  had  been  made  in  Vanharthals  v.  Halhead,  ]\Tic.,  31 
Geo.  3,  on  the  stat.  of  16  Geo.  3,  c.  5,  on  which  the  case  of  Johnston  v. 
Sutton,  (c)  had  been  decided,  [d) 

But  although  the  Courts  of  Law  were  in  the  first  instance  disposed  to  con¬ 
strue  these  licenses  strictly,  (e)  it  was  at  length  considered  that,  as  the  object  of 
the  licenses  was  to  facilitate  the  commerce  of  the  country,  that  they  ought, 
therefore,  to  receive  a  liberal  construction;  and  therefore  Lord  Chief  Justice 
Gifford  held,  in  the  case  of  Lemeeke  v.  Vaughan,  [f)  that  the  misdescription 
of  the  person  to  whom  a  license  had  been  granted  by  the  crown  did  not  invali¬ 
date  the  license,  that  the  object  of  the  license  was  simply  to  legalize  the  adven¬ 
ture,  and  the  conditions  imposed  were  applicable  to  the  ship  employed,  and  not 
to  the  person,  and  that  as  these  conditions  had  been  complied  with,  it  was  not 
material  that  a  misdescription  had  been  made  of  the  residence  of  the  merchant 
obtainino-  the  license. 

O 

*And  Lord  Stowell,  in  the  case  of  the  Aeteon,  {a)  says: — “It  ^ 
is  true  that  the  license  which  had  been  here  granted  in  the  usual  ^ 
manner,  had  afterwards  been  purchased  for  money  in  America,  but 
see  what  difference  that  can  make  in  the  consideration  of  the  case,  for  if  the 
license  was  general,  which  it  appears  to  have  been,  it  could  be  of  no  conse¬ 
quence  who  were  the  individuals  who  acted  under  it,  provided  they  complied 


*647  ] 
I  do  not 


(а)  See  also  the  judgments  in  Robinson’s,  Edwards’,  and  Acton’s  Reports  in  the  Admi¬ 
ralty,  and  in  our  Courts  of  Common  Law,  in  addition  to  the  cases  already  detailed  and 
referred  to  in  this  work,  are  those  of  Schroeder  v.  Vaux,  15  East,  52,  Blackburne  v. 
Thompson,  15  East,  81.  Rucker  v.  Allnutt,  15  East,  278,  Siffken  v.  Allnutt,  1  Maule  & 
S.  39.  Hagedorn  v.  Bell,  I  Maule  &  S.  450. 

(б)  1  East,  475. 

(d)  1  East,  487,  note  (a). 

(f)  1  Bing.  473. 


(c)  AniCt  p.  631. 

(e)  Klingender  v.  Rond,  14  East,  484. 
(a)  2  Dods.  A.  R.  53. 
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with  the  conditions  annexed  to  it ;  there  is  nothing  whatsoever  to  show  that  the 
parties  acted  otherwise  than  in  strict  conformity  to  the  spirit  and  letter  of  the 
original  license,  signed  by  the  Secretary  of  State  in  London,  and  I  must  pre¬ 
sume  so  from  the  circumstance  of  their  obtaining  permission  from  the  British 
minister  in  Spain  to  carry  back  a  cargo  to  JlmericaL^  (J)) 

The  Court  of  King’s  Bench  have  held  in  a  recent  case  of  Camelo  v.  Brit¬ 
ten,  (c)  that  where  a  license  for  the  exportation  of  gunpowder,  was  granted  on 
the  application  of  the  manufacturer  of  the  gunpowder  on  behalf  of  himself  and 
others,  on  condition  that  the  merchant  exporter  should  give  a  certain  security 
therein  mentioned ;  and  the  manufacturer  sold  the  gunpowder  to  another  party, 
and  contracted  with  him  to  deliver  it  on  board  a  ship,  the  condition  of  this 
license  was  not  complied  with  by  the  manufacturer  giving  the  required  security, 
he  not  being  the  merchant  exporter  within  the  meaning  of  the  license. 

And  in  the  case  of  Gordon  v.  Vaughan,  {cl)  if  the  license  contain  a  condi¬ 
tion  which  is  only  colourably  complied  with,  it  shall  be  deemed  a  fraud  upon 
the  license  and  avoid  it. 

And  the  person  having  the  license,  must  show  he  was  authorized  to  obtain 
it,  Rawlinson  v.  Jansen,  (e)  And  if  the  license  be  general,  he  must  show,  by 
r  *648  1  evidence,  that  his  use  %f  it  was  lawful,  from  whom  he  received 

^  it,  and  how  he  connects  his  own  particular  adventure  with  it. 

Barlow  v.  M'Intosh.  (a) 

And  Lord  Stoivell  held  in  a  late  case  of  the  Louise  Charlotte  de  Giddene- 
roni,  (b)  that  the  fraudulent  alteration  of  a  license  destroys  its  validity,  even 
where  the  person  claiming  protection  under  it  is  innocent  of  the  fraud.  In 
giving  judgment,  his  Lordship  says,  “It  appears  very  certain  that  the  date  of 
the  license  under  which  the  present  claim  is  made,  has  been  altered,  and,  con¬ 
sequently,  that  the  license  itself  must  become  a  mere  nullity.  It  is  said,  how¬ 
ever,  that  although  there  may  have  been  a  fraudulent  alteration  in  the  date  of  the 
license,  yet  the  present  holders,  who  were  entirely  ignorant  of  that  alteration, 
and  who  purchased  the  license  at  a  large  price  in  the  market  overt,  ought  not 
to  be  the  sufferers.  There  is  hardly  any  evidence  which  would  satisfy  the 
Court  that  the  alteration  of  the  date  might  not  be  the  act  of  the  party  himself 
by  whom  the  benefit  of  the  license  is  claimed  |  and,  though,  it  is  not  at  all 
necessary  for  me  to  infer  fraud  against  the  party  now  before  the  Court,  I  must, 
for  the  sake  of  guarding  against  fraudulent  acts  of  this  kind,  adhere  to  the  gene¬ 
ral  rule,  that  the  party  claiming  the  benefit  of  a  license,  must  shew  a  license 
unimpeached.  The  present  case  may  be  of  great  hardship  upon  an  innocent 
individual,  but  I  cannot  take  upon  myself  to  say  that  a  license  which  has  been 
vitiated  in  so  material  a  point,  can  be  deemed  valid  •,  and,  therefore,  I  feel 
myself  under  the  necessity  of  pronouncing  a  sentence  of  condemnation.” 

And  also  the  Courts  of  Justice  will  permit  everything  to  be  done,  though 
not  expressed,  which  is  necessary,  in  order  to  effectuate  the  intention  of  his 
Majesty  in  granting  the  license,  lit  res  magis  valeat,  quam  pereat.  Thus  in 
a  case  of  Kensington  v.  Inglis,  in  Error,  (c)  decided  in  the  Court  of  King’s 
*649  1  ^  bill  of  exceptions  tendered  to  Lord  Chief  ^Justice 

•J  Mansfield  at  Nisi  Prius,  in  the  Court  of  Common  Pleas,  the  fol- 


c 


lowing  facts  appeared  in  evidence,  and  which  are  all  that  are  material  for  the 


(5)  This  was  the  case  of  a  license  granted  by  the  British  government  in  1812,  to  allow 

any  ship,  except  French,  to  import  corn  into  Cadiz  from  any  port  in  the  United  States. 
Licenses  transmitted  from  this  country  to  America  by  the  merchants  here,  and  were  disposed 
of  as  occasion  might  require.  (c)  4  B.  &  A.  184. 

(c?)  12  East,  302,  note  (6).  \e)  12  East,  223. 

(a)  12  East,  311.  Bush  v.  Bell,  16  East,  3.  Robinson  v.  Morris,  5  Taunt.  720. 

(6)  1  Dods.  308.  (c)  8  East,  273. 
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discussion  of  this  point.  The  plaintiffs  in  the  Court  below  brought  their 
action  against  Mr.  Kensington^  an  underwriter,  on  a  policy  dated  February^ 
1800,  at  and  from  the  Havannah  and  Matanzas^  or  any  other  port  or  ports  in 
Cubn^  to  Nassau,  New  Providence,  upon  goods,  and  also  upon  ship  or  ships 
sailing  between  two  given  periods  of  time.  The  declaration  averred  that  Ken¬ 
sington  subscribed  the  policy  for  500/.  on  goods  and  specie,  and  that  by  a  sub¬ 
sequent  memorandum  it  was  agreed,  that  the  value  of  any  vessel  or  vessels  that 
should  carry  the  goods  insured  should  be  included  in  that  insurance :  and  that 
Robert  Read,  for  whose  benefit  the  insurance  on  the  goods  and  specie  was 
made,  was  interested  in  such  goods  and  specie,  and  that  one  Juan  Villas,  for 
whose  benefit  the  insurance  on  the  ship  Hector  was  made,  w'as  interested 
therein.  The  second  count  of  the  declaration  averred  that  the  ship  Hector,  on 
board  which  the  goods  and  specie  were  loaded,  did  not  belong  to  his  Majesty, 
or  any  of  his  subjects. 

The  bill  of  exceptions,  amongst  the  other  necessary  facts  not  material  here, 
stated  that  Inglis  4*  Co.  effected  the  policy,  and  that  a  certain  cargo  of  goods 
and  specie  belonging  to  Robert  Read  had  been  shipped  at  the  Havannah  on  his 
account,  being  part  of  the  property  insured,  on  board  the  Hector,  and  that  the 
policy  was  made  in  respect  of  the  said  goods  and  specie  for  his  benefit,  and  in 
respect  of  the  said  ship  for  the  benefit  of  the  said  Juan  Villas,  and  that  Juan 
Villas  was  a  Spaniard  by  birth,  then  and  still  residing  in  the  dominions  of,  and 
adhering  to,  the  King  of  Spain,  between  whom  and  the  King  of  Great  Britain 
there  existed  an  open  war,  as  well  at  the  time  of  effecting  the  policy,  as  also  at 
the  time  of  trial :  but  that  the  action  was  commenced  in  time  of  peace.  The  loss 
of  the  ship  by  perils  of  the  sea  is  then  stated  between  the  Havannah,  a  colony 
of  the  King  of  Spain,  and  Nassau,  a  colony  of  our  king.  The  bill  of  excep¬ 
tions  further  stated,  as  applicable  to  this  point,  his  Majesty’s  *in-  p  *550  ~| 

structions  to  Gen.  Dowdeswell,  Governor  of  the  Bahama  Islands,  k  J 

{^New  Providence  being  one,)  authorizing  him  to  grant  licenses  for  the  impor¬ 
tation  into  those  islands  of  specie  and  such  goods  as  were  loaded  on  board  the 
Hector^  in  any  British  or  Spanish  vessel  of  a  certain  build,  (within  which  the 
ship  Hector  might  be  classed,)  from  any  Spanish  colony  in  America.,  notwith¬ 
standing  the  then  existing  hostilities :  and  the  commanders  of  his  Majesty’s 
ships,  and  also  privateers,  were  enjoined  not  to  detain  or  molest  any  vessel 
trading  between  the  ports  therein  specified,  conformably  to  the  said  regulations, 
and  having  a  license  for  that  purpose.  It  further  appeared,  that  a  license  was 
granted  by  the  governor  to  Robert  Read,  for  the  Hector,  for  the  voyage  out  and 
home,  and  was  not  limited  in  point  of  time,  and  was  to  enable  the  Hector  to 
bring  the  goods  therein  enumerated  from  the  Spanish  settlement  to  New  Pro¬ 
vidence  ^  that  by  the  laws  of  Spain  vessels  coming  from  a  Spanish  settlement, 
in  time  of  war,  cannot  clear  for  a  Bntish  port,  but  it  is  the  practice  to  clear 
for  a  Spanish  or  neutral  settlement :  that  the  wimess  (who  was  the  governor’s 
secretary)  knew  the  Hector  to  be  a  Spanish  vessel,  and  the  property  of  a 
Spaniard,  and  she  was  so  described  in  the  license.  Upon  this  point  the  coun¬ 
sel  for  the  underwriter,  Kensington,  objected  at  the  trial,  that  although  the 
voyage  and  trade  were  hcensed,  the  plaintiffs  Inglis  4'  Co.  could  not  enforce  a 
policy  for  the  benefit  of  Juan  Villas,  so  being  such  alien  enemy  as  aforesaid. 
But  the  Chief  Justice  Mansfield  was  of  opinion,  that  a  ship  belonging  to  an 
alien  might,  when  so  licensed,  be  lawfully  insured  by  a  British  subject;  and 
that  the  policy  so  effected  might  be  enforced  by  such  British  subject  in  a  Court 
of  Law,  for  the  benefit  of  such  alien  owner.  This  opinion  was  excepted  to ; 
and  after  argument  upon  the  bill  of  exceptions,  in  which  it  was  contended,  that 
the  license  only  protects  the  goods,  but  does  not  give  to  an  alien  enemy  the 
right  to  sue  either  in  his  own  name,  or  in  the  name  of  his  trustee,  the  Court 
ook  time  to  deliberate ;  and  now 
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r  *651  1  Ellenhorough  delivered  the  unanimous  judgment  of  *the 

h  J  Court.  “As  to  the  second  question,  whether  the  plaintiffs  upon 

this  record,  who  are  British  subjects,  duly  competent  to  sue  in  their  own  per¬ 
sons,  can,  in  a,  Court  of  Law,  enforce  by  suit  a  policy  for  tlie  benefit  of  another 
person,  who  was  an  alien  enemy  when  the  policy  was  effected,  was  so  at  the 
trial,  and  still  is  so ;  the  negative  is  strongly  contended  for  on  behalf  of  the 
underwriter,  on  the  authority  of  the  cases  of  Bristoiv  v.  Towers^  (d)  and 
Brandon  v.  Nesbitt,  (e)  But  it  will  be  recollected  that  in  those  cases  the  party 
interested,  and  on  whose  behalf  the  suit  was  maintained,  was  an  alien  enemy, 
against  whose  recovery,  through  the  medium  of  his  British  trustees  there 
existed  this  objection,  that  the  property  to  be  covered  by  the  policy  belonged  to 
an  alien  enemy,  and  that  any  protection  afforded  to  such  property  by  means  of 
a  contract  of  indemnity,  directly  and  materially  contravened  the  public  interest, 
which  was  concerned  in  the  precariousness  or  destruction  of  such  property. 
In  the  present  instance  no  such  public  policy  of  the  country  is  contravened  by 
sustaining  and  giving  effect  to  such  a  trust  |  but  on  the  contrary,  this  country, 
in  furtherance  of  the  same  policy,  which  allows  the  granting  of  licenses  to 
authorize  the  trade,  ought  to  give  effect  to  the  ordinary  means  of  indemnity,  by 
which  that  trade  (from  the  continuance  of  which  the  public  must  be  supposed 
to  derive  a  benefit)  might  be  best  promoted  and  secured.  And  although  the 
king’s  license  cannot,  in  point  of  law,  have  the  effect  of  removing  the  personal 
disability  of  the  trader,  in  respect  of  suit,  so  as  to  enable  him  to  sue  in  his  own 
name;  it  purges  the  trust  in  respect  to  him,  of  all  those  injurious  qualities  in 
regard  to  the  public  interest,  which  constituted  the  public  ground  of  objection 
to  the  trust  in  the  two  cases  just  referred  to,  and  which  have  been  so  much 
relied  upon  on  the  part  of  the  plaintiff  in  error.  As  therefore  there  is  in  this 
case  no  legal  incompetence  to  sue  in  the  parties  actually  suing,  and  no  public 
interest  which  stands  in  the  way  of  maintaining  this  suit,  for  the  benefit  of 
r  *652  1  were  the  *objects  of  the  license  authorizing  the  trade  in 

^  J  question,  it  does  not  appear  to  us  that  the  right  of  the  assured  to 

recover  can  well  be  resisted  on  that  ground.” 

It  was  questioned,  in  Shroeder  v.  Vaux,  [a)  whether  it  was  necessary,  where 
a  ship  was  licensed  for  a  given  time,  that  the  whole  voyage  must  be  concluded 
within  that  time :  Lord  Ellenhorough  and  the  whole  Court  of  King’s  Bench 
were  of  opinion,  that  it  never  was  intended  that  if  the  adventure  licensed  were 
bona  fide  prosecuted  within  any  part  of  the  time  mentioned,  it  should  become 
illegal,  because  by  some  accident  the  voyage  was  protracted  beyond  that 
period,  {b) 

The  same  construction  has  been  put  upon  those  licenses  in  the  Court  of 
Admiralty,  and  Lord  Stowell  laid  it  down  as  a  general  rule,  “that  where  no 
fraud  has  been  committed,  where  no  fraud  has  been  meditated  as  far  as  appears, 
and  where  the  parties  have  been  prevented  from  carrying  the  licenses  into  exe¬ 
cution  by  a  power  which  they  could  not  control,  they  shall  be  entitled  to  the 
benefit  of  its  protection,  although  the  terms  may  not  have  been  literally  and 
strictly  fulfilled.”  Good  Hope,  (c) 

The  next  question  which  comes  to  be  considered  is, — Whether  it  be  lawful 
to  insure  the  property  of  an  enemy,  when  not  protected  by  a  license  ?  What¬ 
ever  doubts  might  formerly  obtain  in  England  either  as  to  the  legality  or  expe- 


{d)  6  T.  R.  35.  (e)  6  T.  R.  23,  see  post. 

(a)  15  East,  52. 

(5)  Freeland  v.  Walker,  4  Taunt.  478,  and  Lewis  v.  Cormac,  4  Taunt.  483,  in  notes, 
and  see  Groning  v.  Crockett,  3  Camp.  83. 

(c)  Edwards’  Cases  on  Licenses,  6.  See  Evereth  v.  Tunno,  1  B.  &;  A.  142. 


OF  ILLEGAL  VOYAGES. 


359 


dieney  of  such  insurances,  the  question  was  finally  settled,  as  we  have  seen  by 
the  case  of  Potts  v.  Bell,  {d)  The  late  Mr.  Justice  Park  seems  to  have 
thought  that  the  question  was  settled  by  the  two  following  cases  of  Brandon 
V.  Nesbitt  and  Bristow  v.  Powers ;  [e)  but  it  is  clear  that  there  was  no  direct 
determination  of  the  question  in  these  cases,  having  been  decided  on  the  short 
ground  of  “alienage.” 

^The  first  of  those  cases  was  Brandon  v.  Nesbitt,  (a)  which  ^  ^^553  n 
was  an  action  on  a  policy  of  insurance  on  goods  on  board  the  L  -1 

Greyhound,  an  American  ship,  at  and  from  London  to  Bayonne:  there  was 
an  averment  in  the  declaration  that  the  policy  was  effected  for  the  benefit  and 
on  the  account  of  David  Brandon,  Isaac  and  David  Valery,  and  others,  who 
were  interested  in  the  goods ;  and  another  averment  that  the  ship  was  captured 
as  prize.  The  defendant  pleaded  that  the  persons  in  whom  the  interest  was 
averrexd  to  be  were  aliens  born,  and  that  before  the  ship  sailed  they  were  become 
alien  enemies  of  our  king. 

The  second  plea  stated,  that  the  persons  interested  were  living  in  France, 
and  enemies,  and  that  the  goods  were  sent  from  London,  after  the  commence¬ 
ment  of  the  war,  for  the  purpose  of  being  landed  and  delivered  in  France  to  the 
king’s  enemies.  (6)  The  replication  to  the  first  plea  stated,  that  the  persons 
interested  were  indebted  to  the  present  plaintiff  in  more  than  the  value  of  the 
goods  insured.  The  replication  to  the  second,  that  the  goods  insured  were  not 
prohibited  at  the  time  of  the  policy,  and  that  they  were  shipped  before  the  com¬ 
mencement  of  the  war.  To  these  replications  there  were  demurrers. 

Lord  Kenyon,  in  giving  the  opinion  of  the  Court,  said,  that  they  had  con¬ 
sidered  this  case,  and  unless  anything  more  could  be  urged  at  the  Bar  to  shake 
the  opinion  they  had  formed,  they  were  of  opinion  that  judgment  must  be  given 
for  the  defendant,  on  this  ground  that  an  action  will  not  lie  either  by  or  in  favour 
of  an  alien  enemy. 

The  next  case  of  Bristow  v.  Towers,  (c)  which  came  on  in  the  same  Term, 
and  was  argued  upon  a  special  verdict,  in  which  the  only  point  discussed  was 
the  legality  of  insurances  on  enemy’s  property ;  and  the  principle  of  the  deci¬ 
sion  in  *  Brandon  v.  Nesbitt  was  held  so  clearly  to  control  the  p  5^554  i 
other,  that,  on  the  authority  of  that  decision,  the  counsel  for  the  L 
plaintiff  abandoned  the  second  argument,  which  the  Court  had  ordered. 

The  special  verdict  stated  that  the  plaintiff,  on  the  13th  March,  1793,  being 
then  resident  in  Great  Britain,  in  pursuance  of  an  order  for  that  purpose, 
caused  the  insurance  in  question  to  be  made  on  account  of  Arrouet,  Massot,  (fee., 
and  that  the  goods  insured  were  by  the  policy  warranted  French  property,  and 
were  so  in  fact;  that  the  goods,  which  consisted  of  buttons,  buckles,  <fec.,  of 
the  manufacture  of  this  kingdom,  were  shipped  on  board  the  Nancy,  (an  Amer¬ 
ican  on  ihe  19th  March,  1793,  by  Messrs.  Humphreys,  of  Birmingham, 
in  compliance  Avith  orders  received  in  January,  1793,  from  Messrs.  Arrouet, 
Massot,  &LC,.,  who  were  and  still  are  subjects  of  France;  that  by  two  orders  in 
council  of  11th  February,  1793,  general  reprisals  were  granted  against  the 
ships,  goods,  and  subjects  of  France,  and  a  general  embargo  was  laid  on  all 
vessels  in  Great  Britain,  but  by  an  another  order  of  26th  February,  the  said 
general  embargo  was  declared  not  to  extend  to  foreign  vessels  belonging  to  the 


(d)  8  T.  R.  548.  (e)  See  Furtado  v.  Rogers, 

(a)  6  T.  R.  23. 

(d)  In  a  plea  of  alien  enemy  the  defendant  must  state  that  the  plaintiff  was  born  in  a 
foreign  country  at  enmity  with  this  country,  and  that  he  is  not  residing  here  under  letters 
of  safe-conduct  from  the  king.  Casseres  v.  Bell,  8  T.  R.  166. 

(c)  6  T.  R.  35. 
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subjects  of  any  state  in  amity  with  his  Majesty,  but  that  they  might  forthwith 
proceed  on  their  respective  voyages,  provided  the  cargo  did  not  consist  of  naval 
or  military  stores,  or  any  other  article  the  exportation  whereof  was  prohibited 
by  any  law  or  order  of  council  then  in  force.  The  verdict  then  states  the  sail¬ 
ing  of  the  ship  on  the  voyage  insured  on  the  21st  of  March,  1793,  the  subse¬ 
quent  capture  of  the  vessel  by  some  English  subjects,  and  the  condemnation 
of  the  goods  insured  as  French  property. 

This  special  verdict  was  fully  argued  at  the  Bar,  and  a  second  argument  was 
ordered  I  but,  after  the  decision  of  Brandon  v.  Nesbitt,  the  counsel  for  the 
plaintiff  said  that  he  declined  the  farther  argument  of  the  case,  as  he  had  no  hopes 
of  convincing  the  Court  that  this  case  could  be  distinguished  from  the  principle 
upon  which  the  former  had  been  so  recently  determined, 
r  ^655  1  ^Lord  iTmr/o?!.-— -“It  appears  to  the  Court  in  the  same  light, 

^  and  there  must  be  judgment  for  the  defendant.” 

In  the  case  of  Fiirtado  v.  Rogers,  (a)  it  was  clearly  decided  that  all  insu¬ 
rances  upon  foreign  ships  must  be  understood  as  virtually  containing  an  excep¬ 
tion  in  the  case  of  British  capture,  and  in  this  case  it  was  held  that  even  a 
French  ship  that  was  insured  in  England,  previous  to  the  commencement  of 
hostilities  between  Great  Britain  and  France,  was  not  protected  by  the  policy 
in  the  case  of  a  loss  by  British  capture,  after  the  hostilities  had  commenced. 

Lord  Mvanley,  in  delivering  the  judgment  of  the  Court,  said,  “There  are 
two  questions  for  our  consideration,  1st,  Whether  it  be  lawful  for  a  British 
subject  to  insure  the  ship  of  an  enemy  from  the  effect  of  capture  made  by  his 
own  government.^  2ndly,  Whether,  if  that  be  illegal,  the  insurance  in  this  case 
having  been  made  previous  to  the  commencement  of  hostilities  will  make  any 
difference?  As  to  the  first  point,  it  has  been  understood  for  some  years  past  to 
have  been  the  opinion  of  all  Westminster  Hall,  and,  I  believe,  of  the  nation  at 
large,  that  all  such  insurances  are  illegal,  and  incapable  of  being  enforced  in  a 
Court  of  Justice.  Mr.  Park  seems  to  consider  the  cases  of  Brandon  v.  Nes¬ 
bitt,  {b)  and  Bristoio  v.  Towers,  (c)  as  having  decided  the  point ;  [d)  but  after 
looking  accurately  into  all  the  cases,  I  admit  there  is  no  direct  determination. 
The  above  two  cases  proceeded  on  the  short  ground  of  “alienage,”  which  was 
sufficient  to  support  the  decision,  without  entering  into  the  other  question.” 
H  is  Lordship,  after  referring  to  the  uncertainty  of  the  matter  which  had  existed 
for  some  years,  and  referring  to  the  opinion  of  Mr.  J.  Buller  (e)  on  the  sub¬ 
ject,  goes  on  to  say: — “We  can  only  say,  that  although  many  persons  have 
recovered  in  such  actions,  it  is  equally  true  that  doubts  have  been  entertained 
by  many  persons  as  to  their  right  to  recover,  and  that  most  of  those  who  were 
r  *'656  1  informed  upon  the  subject  ^were  firmly  persuaded  that  the  objec- 

L  -i  tion  might  have  been  made  with  success.  This  affords  a  sufficient 

vindication  to  the  Courts  of  this  country  in  now  deciding  this  point  against  a 
foreigner.  In  the  year  1748  an  act  (a)  passed,  prohibiting  the  insurance  of 
French  ships  and  goods  during  the  war  |  this  was,  at  least,  a  legislative  declara¬ 
tion  of  the  impolicy  of  such  insurances  at  that  time. 

From  the  expiration  of  that  act  to  the  passing  of  the  33  Geo.  3,  c.  27,  s.  4, 
no  legislative  interference  upon  the  subject  ever  took  place,  and  previous  to  the 
last  act,  the  policy  in  question  was  made.  The  question,  then  is,  whether  the 
law  does  not  make  that  exception,  and  whether  it  be  competent  to  an  English 
underwriter  to  indemnify  persons  who  may  be  engaged  in  war  with  his  own 
sovereign  against  the  consequences :  by  the  terms  of  the  policies,  the  under- 


(a)  3  B.  &  P.  191.  {h)  Ante,  p.  653. 

(c)  Ante,  p.  653.  (of)  8ee  Park  Ins.  519. 

(e)  See  his  judgment  in  Bell  v.  Gibson,  1  B.  &  P.  p.  354. 

(a)  21  Geo.  2,  c.  4. 
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writers  certainly  undertake  to  indemnify  the  assured  against  all  captors  and 
detentions  of  princes,  without  any  exception  in  respect  of  the  acts  of  the  gov¬ 
ernment  of  their  own  nation?  We  are  all  of  opinion,  on  the  principles  of  the 
English  law,  it  is  not  competent  to  any  subject  to  enter  into  a  contract  to  do 
anything  which  may  be  detrimental  to  the  interests  of  his  own  country ;  and 
that  such  a  contract  is  as  much  prohibited  as  if  it  had  been  expressly  forbidden 
by  act  of  Parliament.  It  is  admitted,  that  if  a  man  contract  to  do  a  thing  which 
is  afterwards  prohibited  by  act  of  Parliament,  he  is  not  bound  by  his  contract : 
this  was  expressly  laid  down  in  Brewster  v.  Kitchell:  (b)  and  on  the  same 
principle,  where  hostilities  commence  between  the  countries  of  the  assured  and 
the  underwriter,  the  latter  is  forbidden  to  fulfil  his  contract. 

With  respect  to  the  expediency  of  these  insurances,  it  seems  only  necessary 
to  quote  a  single  line  from  Bynkershoek,  (c)  and  part  of  a  passage  in  Valin,  (d) 

The  former  says,  “Hostium  pericula  in  se  suscipere  quid  est  aliud  quam 
eorum  maritima  promovere and  the  latter,  speaking  of  the  conduct  of  the 
English  during  the  war^f  1756,  who  permitted  these  insurances,  r-  *t 

says,  “The  consequence  was,  that  one  part  of  this  nation  restored  ^ 
to  us  by  the  effect  of  insurance,  what  the  other  took  from  us  by  the  rights  of 


war. 


There  is  no  express  declaration,  therefore,  either  for  or  against  the  legality 
of  such  insurances,  and  the  question  comes  now  to  be  decided  for  the  first  lime. 
We  are  all  of  opinion,  that  to  insure  enemies’  property  was  at  common  law 
illegal,  for  the  reasons  given  by  the  two  foreign  writers  to  whom  I  have  referred. 
If  this  be  so,  a  contract  of  this  kind  entered  into  previous  to  the  commence¬ 
ment  of  hostilities  must  be  equally  unavailable  in  a  Court  of  law,  since  it  is 
equally  injurious  to  the  interests  of  the  country  5  for  if  such  a  contract  could 
be  so  supported,  a  foreigner  might  insure  previous  to  the  war,  against  all  the 
evils  incident  to  the  war.  But  it  is  said  that  the  action  is  suspended,  and  that 
the  indemnity  comes  so  late  that  it  does  not  strengthen  the  resources  of  the 
enemy  during  the  war.  The  enemy,  however,  is  very  little  injured  by  cap¬ 
tures  for  which  he  is  sure  to  be  repaid,  at  some  time  or  other,  by  the  under¬ 
writers. 

Since  the  case  of  Bell  v.  Potts,  it  has  been  universally  understood  that  all 
commercial  intercourse  with  the  enemy  is  illegal  at  common  law,  and  that, 
consequently,  all  insurances  founded  upon  such  intercourse  are  also  illegaL 
Why  are  they  illegal?  Because  they  are  in  contravention  of  his  Majesty’s 
object  in  making  war,  which  is  by  the  capture  of  the  enemy’s  property,  and 
by  the  prohibition  of  any  beneficial  intercourse  between  them  and  his  own 
subjects  to  cripple  their  commerce.  The  same  reasoning  which  influenced  the 
Court  of  King’s  Bench  in  their  decision  in  Bell  v.  Potts,  seems  decisive  in 
the  present  case.  For  it  being  determined  that  during  war  all  commercial 
intercourse  with  the  enemy  is  illegal,  at  common  law,  it  follows,  that  whatever 
contract  tends  to  protect  the  enemy’s  property  from  the  calamities  of  war, 
though  made  antecedent  to  the  war,  is,  nevertheless  illegal.  I  forbear  to  enter 
into  the  argument  suggested  at  the  Bar,  in  favour  of  the  defendant,  that  the  law 
will  not  enforce  a  contract  ^founded  on  a  transaction  detrimental  to  p  ^^059  q 
the  public  policy  of  the  state.  The  ground  upon  which  we  decide  ^  J 

this  case  is,  “that  when  a  British  subject  insures  against  captures,  the  law 
infers,  that  the  contract  contains  an  exception  of  captures  made  by  the  govern¬ 
ment  of  his  own  country ;  and  if  he  had  expressly  insured  against  British 
capture,  such  a  contract  would  be  abrogated  by  the  law  of  England.'^ 


(h)  1  Salk.  198. 
(c?)  Page  32. 


(c)  Quaest.  Juris  Pub.  lib.  1,  c.  21. 
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So  also  in  the  case  of  Kellner  v.  Le  Mesurier.,  ye)  Lord  Ellenhorous^h  says, 
“As  to  the  last  ground  of  objection  to  the  validity  of  this  insurance,  it  imme¬ 
diately  involves  this  question,  viz  :  'whether  an  insurance  made  in  terms  against 
capture  generally  can  be  legally  carried  into  effect,  so  as  to  operate  as  an  indem¬ 
nity  against  an  act  of  hostile  capture  on  the  part  of  his  Majesty  and  his  subjects, 
in  favour  of  an  enemy,  (for  such  the  proprietor  of  this  ship  must  be  taken  to 
be  at  the  time  of  the  capture  in  question,)  the  ship  having  been,  as  alleged, 
taken  as  prize  by  his  Majesty.  And,  upon  full  consideration  on  the  subject, 
vve  are  of  opinion  that  this  last  ground  of  objection  is  well  founded,  and  that 
no  action  can  be  maintained  upon  this  policy  to  recover  the  loss  in  question. 
A  policy  containing  an  insurance  against  British  capture  eo  nomine  would  be 
illegal,  and  void  upon  the  face  of  it,  as  being  directly  and  obviously  repugnant 
to  the  interest  of  the  state,  having  an  immediate  tendency  to  render  ineffectual 
to  the  extent  of  the  indemnity  created  thereby  all  offensive  operations  by  sea, 
adopted  by  his  Majesty  and  his  subjects,  for  the  purpose  of  weakening  the 
strength  and  diminishing  the  resources  of  the  enemy.  And  if  an  insurance  by 
a  British  subject,  made  in  terms,  against  British  capture  would  be  void,  an 
insurance  indirectly  producing  the  same  effect  by  the  application  afterwards  of 
the  general  words  of  the  insurance  to  the  particular  event  of  capture, 

which  has  since  happened,  must,  we  are  of  opinion,  upon  principle  be  equally, 
illegal  I  and  that  no  peril,  the  subject  of  insurance,  can  be  covered  under  the 
r  *659  1  terms  *“ capture,”  “detention  of  princes,”  or 

L  J  the  like,  which  could  not,  consistently  with  law,  be  specifically 

insured  in  direct  and  express  terms.” 

In  the  next  case  of  Gamba  v.  Mesurier^  {a)  on  the  same  day.  Lord  Ellen- 
borough  also  delivered  the  judgment :  the  principle  of  the  case  is  similar  to 
the  preceding  one,  viz  : — -“that  an  underwriter  on  French  property  in  time  of 
war,  was  not  liable  for  loss  occasioned  by  capture  by  the  king’s  ships  during 
hostilities,  which  commenced  between  Great  Britain  and  France  subsequent 
to  the  policy  being  made,  and  terminated  before  action  brought.” 

And  on  the  same  day  judgment  was  delivered  by  the  learned  Chief  Justice, 
in  the  case  of  Brandon  v.  Curlings  ib)  in  which  case  it  was  held  by  the  Court, 
“that  an  insurance  on  goods  from  London  to  Bayonne  in  France^  shipped  on 
board  a  neutral  ship,  on  account  of  and  at  the  risk  of  Frenchmen^  before  the 
declaration  of  hostilities  between  Great  Britain  and  France^  but  exported 
afterwards,  could  not  be  enforced  against  the  underwriter,  even  after  the  resto¬ 
ration  of  peace,  to  recover  a  loss  by  capture  of  a  co-belligerent  (not  stated  to 
be  an  ally)  during  the  war.  And  they  held,  that  every  insurance  on  alien  pro¬ 
perty  by  a  British  subject,  must  be  understood  with  this  implied  exception, 
that  it  shall  never  cover  any  loss  happening  during  the  existence  of  hostilities 
between  the  respective  countries  of  the  assured  and  assurer.” 

And  not  long  after  these  cases,  the  case  of  JMbbock  and  another  v.  Fotts,  (c) 
came  before  the  Court  of  King’s  Bench;  and  the  judgment  was  delivered  by 
Lord  Chief  Justice  Ellenborough:  and  the  Court  held  in  this  case  that,  “colo¬ 
nial  produce  could  not  legally  be  shipped  from  the  British  West  Indies  for 
Gibraltar^  and  therefore  the  same  could  not  be  insured  on  such  a  voyage.” 
This  case  is  mentioned  for  the  sake  of  the  principle  contained  it  it,  viz  : — that 
r  ^  certain  voyage  be  prohibited  by  the  laws  of  this  country,  the 

L  J  ^insurance  upon  the  adventure  is  illegal  also,  and  therefore  void. 

But  this  class  of  cases  which  depended  upon  the  old  navigation  laws,  and  the 
laws  relating  to  the  customs  so  entirely  as  to  render  such  cases  scarcely  worth 


(e)  4  East,  396. 
(6)  4  East,  409. 


(a)  4  East,  407. 
(c)  7  East,  449. 
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referring  to,  after  the  entire  alteration  of  the  former,  and  annihilation  of  the 
latter  at  this  day.  (a) 

There  are,  however,  some  matters  still  to  be  mentioned  on  this  head :  such 
are  the  laws  against  smuggling. 

By  3  4  Wm.  4,  c.  53,  all  the  laws  upon  this  subject  are  consolidated  in 

that  act :  by  which  it  is  enacted,  that  every  person  who  by  way  of  insurance 
or  otherwise,  shall  undertake  or  agree  to  deliver  any  goods  to  be  imported 
beyond  the  seas  into  any  port  or  place  in  the  United  Kingdom^  without  pay¬ 
ing  the  duties  due  on  such  importation,  or  any  prohibited  goods ;  or  who,  in 
pursuance  of  such  insurance  or  otherwise,  shall  deliverer  cause  to  be  delivered, 
any  uncustomed  or  prohibited  goods,  and  every  aider  and  abettor  of  such  person, 
shall  for  every  such  offence,  forfeit  the  sum  of  500/.  over  and  above  any  other 
penalty  to  which  he  may  be  liable  •,  and  every  person  who  shall  agree  to  pay 
any  money  for  the  insurance  or  conveyance  of  such  goods,  or  who  shall  receive 
or  take  such  goods  into  his  custody  or  possession,  or  suffer  the  same  to  be  so 
received  or  taken,  shall  also  forfeit  500Z.  over  and  above  any  penalty  to  which 
he  may  by  law  be  liable,  {b) 

It  would  seem  that  if  part  of  a  cargo  be  illegal,  and  the  rest  of  the  goods, 
though  legal,  are  intended  to  cover  an  illegal  design,  (c)  or  if  the  contract  be 
entire,  and  cannot  be  severed,  the  illegality  of  the  part  will  vitiate  the  whole 
policy.  But  if  a  portion  of  the  subject-matter  be  entirely  free  from  the  ille¬ 
gality,  and  there  be  no  fraud  extending  to  it,  the  policy  is  divisible,  and  will 
protect  the  legal  part  of  the  ^argoj  and  therefore  it  was  held  that  p  ^@01  ~\ 

a  cargo  licensed  might  be  insured,  and  the  insurance  of  part  is  not  ^  -* 

vitiated,  though  the  other  part  of  the  cargo  is  not  licensed  and  illegal,  [a) 

And  where  a  license  was  granted  to  export  gunpowder,  and  more  was  ex¬ 
ported  than  was  specified  in  the  license,  the  exportation  of  the  excess  only  was 
held  to  be  illegal ;  and  therefore  an  insurance  on  the  whole  cargo  was  supported 
as  to  so  much  for  which  the  license  was  obtained,  [b) 

But,  in  the  case  of  Parkin  v.  Dick^  (c)  where  an  exportation  from  this  coun¬ 
try  was  protected  by  a  valued  policy  on  goods  to  be  thereafter  specified,  and  the 
specification  afterwards  made  included  some  goods,  the  exportation  of  which 
was  prohibited  under  the  penalty  of  forfeiting  the  goods  and  the  ship  in  which 
they  were  exported,  the  Court  of  King’s  Bench  held  the  whole  adventure  to  be 
illegal  and  the  policy  entirely  void.  Lord  Ellenborough  observing  ‘’it  is  an 
illegal  act  and  subjects  the  ship  itself  to  forfeiture.  The  policy  is  one  entire 
contract  on  goods  to  be  thereafter  specified,  to  which  the  underwriter  subscribed  : 
and  the  subsequent  specification  by  the  assured  cannot  alter  the  nature  of  the 
contract  with  respect  to  the  underwriters  so  as  to  sever  that  which  was  one 
entire  contract.  It  has  been  decided  a  hundred  times  that  if  a  party  insure 
goods  altogethei  in  one  policy,  and  some  of  them  are  of  a  nature  to  make  the 
voyage  illegal,  the  whole  contract  is  illegal  and  void.” 

And  in  the  case  of  Camelo  v.  Britten^  {d)  where  the  license  was  held  void 
on  account  of  the  condition  not  having  been  complied  with,  although  the  sub¬ 
ject-matter  of  the  insurance  consisted  of  various  articles  besides  the  gunpowder, 
still  it  was  considered  that  the  policy  being  one  entire  contract,  it  was  wholly 
void. 


(a)  See  the  Navigation  Act  of  3  &  4  Wm.  4,  c.  54.  And  see  the  act,  5  &  6  Viet.  c. 
47,  (altered  and  amended  by  8  Viet.  c.  12,)  passed  8th  May,  1845. 

(h)  Sect.  47.  See  also  4  &  5  Wm.  4,  c.  13;  4  &  5  Wm.  4,  c.  189. 

(c)  See  Gordon  v.  Vaughan,  12  East,  302.  Ante,  p.  647. 

(а)  Piescall  v.  Allnutt,  4  Taunt.  792.  Butler  v.  Allnutt,  1  Stark.  222. 

(б)  Keir  v.  Audrade,  2  Marsh.  196.  (c)  11  East,  502. 

(£?)  4  B.  &  A.  184.  AntCi  p.  647. 
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A  sentence  against  a  neutral  by  a  British  Vice  Admiralty  Court,  is  sufficient 
evidence  from  which  to  presume  that  the  ship  had  been  engaged  in  some  illegal 
r  *662  1  ^  neutral  ^meeting  by  agreement  a  British  vessel, 

L  J  for  the  purpose  of  receiving  gunpowder  and  arms,  is  illegal,  even 

though  the  latter  should  have  had  a  license  to  export  them  for  the  purposes  of 
trade.  («) 


SECTION  III. 


OF  NON-COMPLIANCE  WITH  WARRANTIES. 

We  come  now  to  notice  another  important  instance  in  which  the  assured 
may  forfeit  the  insurance  which  he  has  made  to  secure  himself  against  the  perils 
insured  against  by  the  underwriters,  and  this  is  where  he  makes  an  express 
condition  or  warranty  of  some  fact  or  circumstance,  or  binds  himself,  that  a 
certain  condition  shall  happen,  otherwise  he  is  to  lose  the  benefit  of  his  con¬ 
tract.  This  condition  by  which  the  assured  binds  himself  that  it  shall  be 
performed,  is  independent  altogether  of  the  contract  which  I  endeavoured  in  the 
first  part  of  this  Treatise  to  explain  the  principles  of  |  and  it  was  there  said, 
that  there  was  an  implied  condition  by  law,  that  the  assured  could  not  escape 
from,  viz :  that  his  ship  should  be  seaworthy  and  properly  equipped  for  the 
voyage ;  but  having  done  that,  he  makes  no  assurance  that  his  ship  is  safe  at 
the  moment  of  the  insurance  5  (6)  he  is  bound  to  give  the  underwriter  all  the 
account  he  knows  of  her,  but,  as  Lord  Mansfield  says,  “that  although  the 
assured  ought  to  know  whether  the  ship  was  seaworthy  when  she  set  out  on 
her  voyage,  yet  he  may  not  be  able  to  know  the  condition  she  may  be  in,  after 
she  has  been  out  a  twelve-month.”  There  is  also  an  implied  condition  by 
law,  that  the  loss  shall  not  happen  through  the  fault  of  the  assured;  if  his  con- 
r  *663  1  cause  either  a  forfeiture  of  the  ship  to  *a  foreign 

L  J  state,  or  to  occasion  the  loss  of  it  by  his  own  act,  the  underwriter 

is  not  liable.  But  it  is  a  very  different  thing  where  he  chooses  to  bind  himself 
to  a  condition  or  warranty,  that  something  is  the  fact,  as  he  represents,  or  that 
something  is  to  be  done  by  him.  By  the  law  of  England^  such  a  condition 
must  be  complied  with,  or  it  works  the  entire  failure  of  the  contract.  Lord 
Eldon,  in  the  case  of  the  Newcastle  Fire  Insurance  Company  v.  Macmor- 
row,  {a)  says  -“It  is  a  clear  and  first  principle  of  the  law  of  insurance,  that 
where  a  thing  is  warranted  to  be  of  a  particular  nature,  or  description,  it  must 
be  such  as  it  is  stated  to  be.  It  is  no  matter  whether  it  be  material  or  not ;  the 
only  question  is,  ‘is  this  the  thing  de facto  that  I  have  signed.’  ” 

And  therefore  it  has  been  held  in  the  case  of  Harrison  v.  JJouglass,  [b)  that 
an  underwriter  in  an  action  on  a  policy,  after  paying  money  into  Court,  cannot 
rely  on  a  breach  of  warranty ;  for  the  payment  admits  that  the  assured  has  a 
right  to  recover  something,  which  he  could  not  do  if  there  had  been  a  breach 
of  warranty. 

So  in  the  case  of  Blackhurst  v.  Cockell,  (c)  which  was  an  action  on  a  policy 
of  insurance  “on  goods,”  from  the  lading  of  them  on  board  the  ship  at  London 


(а)  Gibson  v.  Mair,  1  Marsh.  39,  and  Gibson  v.  Service,  1  Marsh.  119. 

(б)  See  Motteux  v.  London  Assurance  Comp,  ante,  p.  200. 

(a)  3  Dow.  255.  (&)  3  A.  &  E.  306. 

(c)  3  T.  R.  360. 
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to  Liverpool^'"*  “lost  or  not  lost:”  at  the  bottom  of  the  policy  was  added, 
“warranted  well,  December^  9th,  1784.”  At  the  trial  before  Lord  Kenyon^ 
at  Guildhall^  it  appeared  that  the  underwriter  underwrote  the  policy  between 
one  and  three  in  the  afternoon,  and  that  the  ship  was  lost  about  eiglu  o’clock 
that  morning.  A  nonsuit  was  entered,  with  liberty  to  the  plaintiff  to  move  to 
enter  the  verdict  for  him:  Lord  Aen?/o«,  “The  single  question  is,  whether 
the  warranty  at  the  bottom  of  the  policy  means  at  the  time  when  the  defendant 
subscribed  it,  or  any  time  that  day?  And  we  are  all  of  opinion,  that  if  the 
ship  be  well  at  any  time  that  day  it  is  sufficient.  ” 

Buller^  J. — “The  nature  of  a  warranty  goes  a  great  way  to  determine  this 
question.  It  is  a  matter  of  indifference  "'^vhether  the  thing  war-  p  #554  “i 
ranted  be  material  or  not ;  but  it  must  be  literally  complied  with  d 

and  if  it  be  so,  that  is  sufficient.  Here  the  ship  was  warranted  safe  on  the  9th 
of  December,  and  there  was  great  reason  for  inserting  those  words,  because 
they  protected  the  underwriter  from  all  losses  before  that  day  5  to  which  he 
would  have  been  liable,  for  the  policy  was  on  the  goods  from  the  lading  on 
board  of  the  ship.” 

2.  In  Paivson  v.  Watson^  (a)  Mansfield  said.— -“There  is  no  distinc¬ 

tion  better  known  to  those  who  are  at  all  conversant  with  the  law  of  insurance 
than  that  which  exists  between  a  warranty,  or  condition  which  makes  part  of 
a  written  policy,  and  a  representation  of  the  state  of  the  case.  Where  it  is  a 
part  of  a  written  instrument  it  must  be  performed.” 

And  in  the  same  case,  in  answer  to  a  question  put  by  the  counsel  for  the 
underwriters,  viz  :  whether  it  was  the  opinion  of  the  Court  that  to  make  written 
instructions  valid  and  binding  as  a  warranty,  they  must  be  inserted  in  the  policy? 
Lord  Mansfield  answered  that,  “most  undoubtedly  that  was  the  opinion  of  the 
Court.”  And  in  the  case  of  Lothian  v.  Henderson  in  the  House  of  Lords,  {b) 
Mr.  J.  Chambre,  says  (c)  “At  the  time  when  the  agreement  was  made,  the 
underwriters  had  by  the  terms  of  the  policy  a  clear  right  to  all  the  advantages 
of  a  warranty  that  the  ship  was  American^  it  having  been  long  settled  that 
such  a  description  as  is  contained  in  this  policy  does  amount  to  a  warranty.” 
The  description  in  the  policy  was  ^‘upon  the  goods  and  merchandises  of  and 
in  the  good  ship  called  the  Catharine^  an  American  vessel.”  And  Mr.  J.  Le 
Blanc,  sy^ys?  “it  has  scarcely  been  denied  at  the  Bar  that  the  terms,  of  this 
policy,  ‘of  and  in  the  good  ship  or  vessel  called  the  Catharine,  an  American 
vessel,’  amount  to  an  express  warranty  of  the  ship’s  hemg  American^  which 
was  a  neutral  nation,  in  the  war,  nor  could  it  have  been  otherwise  contended 
for,  after  the  uniform  ^current  of  authorities  in  which  such  an  p  5^305  q 
averment  has  been  decided,  or  taken  for  granted  to  be  a  warranty,  L-  J 

as  much  as  if  the  word  ‘  warranted’  had  been  inserted  in  the  policy,  for  I  take 
this  to  be  an  established  proposition  that  every  positive  averment  or  allegation 
on  the  face  of  the  instrument,  and  making  a  part  of  the  written  contract, 
whether  inserted  in  the  body  of  it,  or  written  in  the  margin  in  a  line  with  the 
body  of  the  instrument,  or  transversely,  amounts  to  a  warranty  or  condition. 
And  if  such  allegation  be  not  strictly  true  the  assured  cannot  recover  on  the 
policy  to  whatever  cause  the  loss  be  owing,  whether  the  loss  be  connected  with 
the  subject  of  such  warranty,  or  wholly  independent  of  it :  for  it  is  a  condition 
on  which  the  contract  is  to  take  effect,  which  failing,  the  contract  fails.” 

And  this  rule  of  law  was  decided  in  the  case  of  Bean  v.  Stiipart,  (a)  where 
the  plaintiff  insured  the  ship  called  the  Martha  “at  and  from  London  to  New 
York,"  and  on  the  margin  of  the  policy  were  written  these  words  “eighty 


(а)  Cowp.  787.  See  ante,  p.  602,  where  this  case  is  fully  reported. 

(б)  3  B.  &  P.  499.  (c)  Page  510. 

(a)  Doug.  11. 
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nine-pounders  with  close  quarters,  six-pounders  on  her  upper  decks,  thirty 
seamen  besides  passengers.”  The  ship  sailed  from  the  Dowm  on  the  1st 
March  and  on  the  lOlh  was  taken  by  an  American  privateer  and  was  sent  to 
make  the  port  of  Boston.  On  the  30th  May.,  the  plaintiff  brought  this  action 
against  the  defendant,  on  which  the  defendant  paid  the  premium  into  Court, 
and  pleaded  the  general  issue.  The  cause  was  tried  before  Lord  Mansfield.^ 
and  a  special  jury  at  Guildhall.,  at  the  Sittings  after  Trinity  Term,  18  Geo. 
3 ;  the  defence  set  up  was,  that  there  were  not  thirty  seamen  on  board  the  ship 
according  to  the  stipulation  in  the  margin  of  the  policy  :  and,  in  fact,  it  appeared 
from  the  evidence  that  to  make  up  that  number  the  plaintiff  reckoned  the  stew¬ 
ard,  cook,  surgeon,  some  boys  and  apprentices,  and  some  persons  learning  to 
be  seamen ;  and  only  twenty-six  persons  had  signed  the  ship’s  articles.  It 
also  appeared  that  there  were  seven  or  eight  passengers  on  board. 

^666  ]  ^Lord  Mansfield  observed,  in  summing  up  to  the  jury,  that  the 


c 


import  of  the  words  must  be  collected  from  the  subject  to  which 


they  are  applied.  That  if,  in  the  present  case,  the  assured  had  stipulated  for 
thirty  seamen  besides  boys  and  landsmen,  it  would  have  been  clear  that  the 
terms  had  not  been  complied  with ;  but  that  in  this  policy  seamen  were  con¬ 
trasted  with  passengers,  and,  in  that  sense,  the  words  seemed  to  include  boys 
as  well  as  men:  but  he  left  the  construction  to  the  jury.  The  jury  found  a 
verdict  for  the  plaintiff  as  for  a  total  loss ;  the  defendant  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial.  On  the  day  for  shewing  cause, 
Lord  Mansfield.,  after  reporting  the  facts  as  above  stated,  and  that  he  had  left 
the  construction  of  the  word  “seamen,”  to  the  jury,  observed,  that  he  thought 
there  was  little  doubt  on  the  question  after  what  had  passed  in  the  case  of 
Pawson  V.  Ewer.  That  the  warranty  might  have  been  so  worded  as  only  to 
include  able  seamen ;  but  that,  as  expressed  here,  the  contrast  being  with  pas¬ 
sengers,  the  whole  of  the  ship’s  crew  or  ship’s  company  appeared  to  be  meant. 
That  was  the  general  maritime  sense  of  the  word.  After  argument  at  the  Bar  : 
Lord  Mansfield — “The  whole  argument  for  the  defendant  turns  upon  begging 
the  question.  There  is  no  doubt,  but  that  this  is  a  warranty.  Its  being  written 
on  the  margin  makes  no  difference.  Being  a  warranty  there  is  no  doubt  but 
the  underwriter  would  not  be  liable,  if  it  were  not  complied  with :  because  it 
is  a  condition  on  which  the  contract  is  founded.  But  the  question  is,  whether 
in  this  warranty  the  word  “seamen”  was  used  in  the  strict  literal  sense  or  not. 
If  it  was,  the  warranty  has  not  been  complied  with.  It  is  a  matter  of  construc¬ 
tion.  Boys  are  reckoned  seamen,  not  only  at  the  Custom-house,  and  Green- 
wich  hospital,  but  in  the  distribution  of  prizes.  The  special  jury  and  bye- 
standers  were  perfectly  clear,  they  hardly  seemed  to  think  it  a  serious  question 
in  this  cause.  There  is  scarcely  now  such  a  thing  as  a  ship  entirely  manned 
with  seamen  strictly  so  called.  Even  on  board  the  king’s  ships  they  are  satis- 
p  “1  with  a  few  strict  seamen,  and  able-bodied  ^landsmen  make  up 

^  ^  J  the  rest  of  the  crew.  I  had  no  doubt  of  the  sense  of  the  word  in 

this  policy,  and  the  jury  decided  it.” 

In  an  action  tried  before  Lord  Mansfield.,  of  Pawson  v.  Barnevelt  at  Guild¬ 
hall,  (a)  the  counsel  for  the  defendant  offered  to  produce  witnesses  to  prove 
that  a  written  memorandum  inclosed  in  the  policy  was  always  considered  as 
part,  but  Lord  Mansfield  said  that  it  was  a  mere  question  of  law,  and  would 
not  hear  the  evidence ;  but  decided  that  a  written  document  did  not  become  a 
strict  warranty  by  being  folded  up  in  the  policy.  And  see  the  case  of  Bize  v. 
Fletcher,  at  Guildhall,  Easter  Vac.  1779.  {b)  But  if  a  policy  refer  to  certain 


(a)  Trin.  Vac.  1779,  Doug.  12,  in  the  notes. 
G)  Doug.  12,  in  the  notes,  ante,  p.  608. 
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printed  proposals  the  proposals  will  be  considered  as  part  of  the  policy,  Wors- 
ley  V.  Wood  in  error,  (c)  See  also  Rutledge  v.  Burrell,  (d) 

And  in  the  case  of  Graham  v.  Barras^  (e)  where  a  ship  was  warranted  not 
to  sail  “foreign”  after  the  times  limited  by  certain  club  rules;  the  rules  or 
warranties  of  the  club  limited  the  times  of  sailing  to  different  parts  of  the  world, 
and  by  one  of  the  rules  it  was  provided  that  vessels  might  sail  after  the  limited 
times,  on  payment  of  an  additional  premium,  as  per  scale ;  and  by  another  rule 
every  member  of  the  club,  before  the  commencement  of  each  voyage,  was  to 
give  his  acceptance  for  the  premium,  and  parties  neglecting  to  give  notice  were 
subject  to  a  penalty :  it  was  held  (assuming  that  these  rules  could  be  incor¬ 
porated  with  the  policy)  that  a  party  whose  ship  had  sailed  too  late,  and  been 
lost,  could  not  afterwards  obtain  the  benefit  of  the  extended  time,  by  submitting 
to  the  penally,  and  paying  the  extra  premium. 

In  the  case  of  Kenyon  v.  Berthon.,  (/)  the  following  words  were  written  on 
the  margin  of  the  policy: — “In  port  20th  of  July^  1776.”  In  fact,  the  ship 
had  sailed  on  the  18th  of  July.  The  question  was,  whether  this  marginal 
note  was  a  warranty  or  a  representation  ? 

*Lord  Mansfield. — “The  question  is,  whether  the  ship’s  being  p  *059  ~\ 

in  port  on  the  20th  is  part  of  the  condition  of  the  instrument.^  L  J 

When  it  is  on  the  face  of  the  instrument,  it  is  a  part  of  the  policy :  so  that 
here,  if  the  ship  was  not  in  port,  it  is  no  contract.  As  to  its  being  only  in  the 
margin,  that  makes  no  difference :  it  is  all  part  of  the  contract,  when  it  is  once 
signed.  And  though  the  difference  of  two  days  may  not  make  any  material 
difference  in  the  risk,  yet  as  the  condition  has  not  been  complied  with,  the 
underwriter  is  not  liable.” 

3.  The  propriety  of  these  decisions  has  never  been  questioned,  and  the  rule 
has  been  constantly  and  tacitly  acquiesced  in  from  the  time  in  which  these 
cases  were  determined  till  the  year  1786,  when,  notwithstanding  the  uniformity 
of  the  determinations  upon  the  subject,  it  once  more  became  an  object  of  dis¬ 
cussion  in  the  case  of  Be  Hahn  v.  Hartley,  (a) 

It  came  before  the  Court  upon  a  special  verdict ;  it  was  an  action  of  assump¬ 
sit  brought  by  the  plaintiff  (an  underwriter)  against  the  defendant,  to  recover 
back  the  amount  of  a  loss  which  he  had  paid  upon  a  policy  of  insurance.  The 
defendant  pleaded  the  general  issue.  The  cause  came  on  to  be  tried  before  Mr. 
Justice  Buller  at  Guildhall^  when  the  jury  found  a  special  verdict,  stating: 

That  the  defendant,  on  the  14th  of  June^  1779,  gave  to  his  insurance  broker 
instructions  in  writing,  to  cause  an  insurance  to  be  made  on  a  certain  vessel, 
called  the  Juno.  (Then  the  instructions  are  set  out  in  the  verdict,  signed  by 
the  defendant.)  The  verdict  then  states,  that  the  broker,  in  consequence  of 
such  instructions,  on  the  said  14th  of  June,  1779,  did  cause  a  policy  of  insu¬ 
rance  to  be  made  on  the  Juno,  upon  goods  and  merchandises  laden  on  board, 
and  also  on  the  ship,  at  and  from  Africa,  to  her  port  or  ports  of  discharge  in 
the  British  West  Indies,  at  and  after  the  rate  of  1 5/.  per  cent.  The  verdict, 
after  reciting  two  memorandums,  not  material,  then  proceeded  to  state,  that  in 
the  margin  of  the  said  policy  *were  written  the  words  and  figures  ^  -1 

following: — “Sailed  from  Ziverjooo/  with  fourteen  six-pounders,  ^  J 

swivels,  small-arms,  and  fifty  hands  or  upwards  :  copper  sheathed.”  That  the 
plaintiff  underwrote  the  policy  for  200/.  at  a  premium  of  31/.  10s.  That  the 
Juno  sailed  from  Liverpool  on  the  13th  of  October,  1778,  having  then  only 


(c)  6  T.  R.  710.  {d)  1  H.  Black.  254. 

(e)  5  B.  «&  Ad.  1011. 

(/)  Mich.  Vac.  1779;  Doug.  12,  note  (4),  and  see  Colby  v.  Hunter,  Moo.  &  M.  81. 
(a)  1  T.  R.  343. 
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forty-six  hands  on  board  her,  and  arrived  at  Beaumaris,  in  the  Isle  of  Angle- 
sea,  in  six  hours  after  her  sailing  from  Liverpool,  with  the  pilot  from  Liver¬ 
pool  on  board  her,  who  did  pilot  her  to  Beaumaris,  on  her  said  voyage ;  and 
that  at  Beaumaris  the  Juno  took  in  six  hands  more,  and  then  had,  and  during 
the  said  voyage,  until  the  capture  thereof,  continued  to  have  fifty*  two  hands 
on  board  her.  That  the  said  ship  in  the  voyage  from  Liverpool  to  Beau¬ 
maris,  until  and  when  she  took  in  the  said  six  additional  hands,  was  equally 
safe,  as  if  she  had  had  fifty  hands  on  board  her  for  that  part  of  the  voyage. 
The  verdict  then  states,  that  the  defendant  was  interested,  and  that  tho  ship  was 
captured  •,  that  on  receiving  an  account  of  the  loss  of  the  vessel,  the  plaintiff 
paid  to  the  defendant  the  sum  of  200/.,  not  having  then  had  any  notice  that  the 
said  ship  had  only  forty-six  hands  on  board  her  when  she  sailed  from  lAver- 
pooL 

For  the  defendant  it  was  said,  that  this  representation  had  no  relation  to  the 
voyage  insured,  for  that  was  at  and  from  Africa,  &c.,  whereas  this  is  merely 
an  account  of  the  state  of  the  ship  at  Liverpool. 

Lord  Mansfield.- — “There  is  a  material  distinction  between  a  warranty  and 
a  representation.  A  representation  may  be  equitably  and  substantially  answered ; 
but  a  warranty  must  be  strictly  complied  with.  Supposing  a  warranty  to  sail 
on  the  1st  of  August,  and  the  ship  did  not  sail  till  the  2nd,  the  warranty  would 
not  be  complied  with.  A  warranty  in  a  policy  of  insurance,  is  a  condition  or 
a  contingency,*  and  unless  that  is  performed  there  is  no  contract.  It  is  perfectly 
immaterial,  for  what  purpose  a  warranty  is  introduced ;  but  being  inserted,  the 
contract  does  not  exist  unless  it  is  literally  complied  with.  Now  in  the  present 
*670  1  condition  was,  *the  sailing  of  the  ship  with  a  certain 

number  of  men,  which  not  being  complied  with,  the  policy  is  of 


c 


no  effect.” 

Mr.  Justice  Buller. — “It  is  impossible  to  divide  the  words  written  in  the 
margin,  in  the  manner  which  has  been  attempted  at  the  Bar,  that  that  part  which 
relates  to  the  copper  sheathing  should  be  a  warranty,  and  not  the  remaining 
part.  But  the  whole  forms  one  entire  contract,  and  must  be  complied  with 
throughout.”  Judgment  for  the  plaintiff.  A  writ  of  error  was  brought  in  the 
Exchequer-chamber  upon  this  judgment,  which,  after  two  arguments,  was 
affirmed  by  the  unanimous  opinion  of  the  eight  Judges  composing  that  Court.  («) 

Having  stated  those  rules  which  apply  to  warranties  in  general,  it  will  now 
be  proper  to  consider  the  several  kinds  of  warranties,  and  those  principles  which 
are  peculiar  to  each  species,  confirmed  by  decisions  of  the  Courts.  Those 
which  most  frequently  occur  in  our  books  of  reports,  and  upon  which  the 
greatest  questions  have  arisen,  may  be  reduced  to  three  classes :  warranty  as  to 
the  time  of  sailing,  warranty  as  to  convoy,  and  warranty  of  neutrality.  Of 
each  of  these  we  shall  treat ;  observing,  in  the  first  place,  that  those  rules  which 
are  applicable  to  warranty  in  general,  most  necessarily  also  apply  to  each  of 
these  individually. 

I.  First,  as  to  the  time  of  sailing. 

1.  Thus  in  the  case  of  Hore  v.  Whitmore,  (b)  which  was  an  action  on  a 
policy  of  insurance,  upon  a  motion  to  set  aside  the  verdict  which  had  been 
given  for  the  plaintiff,  the  case  appeared  to  be  this.  The  declaration  stated 
that  a  policy  was  made  on  the  ship  New  Westmoreland,  at  and  from  Jamaica 
to  London,  warranted  to  sail  on  or  before  the  26th  of  July,  1776,  free  from 
capture,  and  free  from  all  restraints  and  detainments  of  kings,  princes,  and 
people  of  what  nation,  condition,  or  quality  soever.  It  further  stated  that  the 


(а)  Mich,  Term,  1787,  28  Geo.  3;  2  T.  R.  186. 

(б)  Cowp.  784. 
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said  ship  was  prepared  and  ready  to  sail,  and  would  have  sailed  on  the  25th  of 
Jidy^  on  her  intended  voyage,  if  she  had  not  *been  restrained  by  p  *571  l 
the  order  and  command  of  Sir  Basil  Keith,  the  then  governor  of 
Jamaica^  and  detained  beyond  the  day :  that  she  afterwards  sailed  and  was 
captured.  For  the  plaintiff  it  was  said,  that  the  usual  clause  against  the  deten¬ 
tion  of  rulers  and  princes  being  inserted  in  this  policy,  the  embargo,  by  which 
the  ship  was  prevented  from  sailing  on  the  day  mentioned  in  the  warranty, 
came  expressly  within  the  meaning  of  it,  and,  therefore,  excused  the  delay. 

On  the  other  hand  it  was  said,  that  the  loss  of  the  ship  could  in  no  possible 
respect  be  connected  with  the  embargo.  That  the  warranty  was  positive  and 
express :  that  the  ship  should  depart  on  or  before  the  day  appointed,  and, 
therefore,  must  be  complied  with.  Of  this  opinion  was  the  Court ;  and  accord¬ 
ingly  the  rule  to  set  aside  the  verdict  for  the  plaintiff,  and  to  enter  a  nonsuit, 
was  made  absolute. 

2.  But  the  necessity  of  a  punctual  adherence  to  the  day  on  which  the  ship 
is  warranted  to  sail  by  the  policy,  is  not  peculiar  to  the  la^y  of  England:  for 
we  find  that  foreign  writers  declare,  that  the  same  rule  is  universally  adopted,  {a) 
If,  say  they,  the  owner  of  the  ship  or  goods  has  said  in  the  policy,  that  he  will 
be  ready  to  sail  at  a  particular  time,  at  which,  perhaps,  the  navigation  may  be 
less  dangerous ;  and  on  this  account  the  insurer  is  more  easily  induced  to  under¬ 
write  the  policy ;  and  he  afterwards  delay  the  time  of  sailing,  and  the  ship  and 
goods  perish,  the  underwriter  is  not  bound,  for  he  who  neglects  to  depart  at  the 
appointed  time,  must,  if  he  sail  at  a  subsequent  period,  do  it  entirely  at  his 
own  risk,  [b) 

3.  If  the  warranty  be  to  sail  after  a  specific  day,  and  the  ship  sail  before, 
the  policy  is  equally  avoided  as  in  the  former  case  ;  because  the  terms  of  the 
warranty  are  as  much  departed  from  in  the  one  case  as  in  the  other. 

This  was  decided  in  the  case  of  Vezian  v.  Grants  (c)  on  ^the  p  *0-'2  1 

8th  of  December^  1777,  a  policy  was  underwritten  by  the  defend-  L  ^  J 
ant  on  goods  in  a  French  ship,  Le  Compte  de  Trebon^  “at  and  from  Martinico 
to  Havre  de  Grace,  with  liberty  to  touch  at  Guadaloupe;  warranted  to  sail  after 
the  12th  of  January^  and  on  or  before  the  first  of  August,  1778.”  The  insu¬ 
rance  was  made  by  the  plaintiff  on  account  of  Jacques  Harteloupe  and  Louis 
de  Lamare,  of  Havre  de  Grace,  owners  of  the  ship  and  cargo  at  which  time 
it  was  not  known  whether  she  would  load  at  Martinico  or  Guadaloupe,  they 
having  goods  to  come  from  both  places  ;  the  policy  was  therefore  intended  to 
cover  the  risk  from  both,  or  either  of  them.  The  ship,  having  finished  her 
outward  voyage  at  Martinico,  sailed  from  thence  on  the  6th  of  November, 
1777,  for  Guadaloupe,  where  she  took  in  her  whole  loading,  without  returning 
to  Martinico,  which  the  captain  intended  to  do,  had  he  not  got  a  complete  cargo 
at  Guadaloupe;  from  whence  she  sailed  on  the  26th  of  June,  1778,  and  was 
taken  on  the  3rd  of  September,  The  plaintiff  demanded  payment  of  the  loss 
from  the  underwriters,  which  being  refused,  he  brought  actions  against  them 
for  the  recovery  thereof.  This  cause  came  on  to  be  tried  at  Guildhall,  before 
Mr.  Justice  Fuller,  when  the  defendant’s  objections  were,  that  according  to 
the  words  of  the  policy,  the  voyage  was  to  commence  from  Martinico,  and  not 
from  Guadaloupe,  and  that  the  warranty  of  the  time  of  sailing  was  not  complied 
with,  the  ship  having  sailed  from  Martinico  before  the  12th  of  January,  1778, 
to  wit,  on  the  6th  of  November,  1777.  The  jury,  under  the  direction  of  the 


(а)  Roccus,  Not.  38. 

(б)  Roccus,  in  this  passage,  quotes  the  work  of  Santerna,  upon  insurances,  who,  he 
observes,  “exclamat  contra  magistros  navium,  et  nautas  quando  detinentur  in  portu  a  muli- 
erculis,  vel  dulcedine  vini.” 

(c)  Before  Mr.  J.  Duller,  Guild.  East.  Vac.  1779.  Park  Ins.  670. 
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learned  Judge,  were  of  that  opinion,  and  accordingly  found  a  verdict  for  the 
defendant. 

But  as  in  the  case  of  Bond  v.  Nutt^  («)  when  a  ship  is  warranted  to  sail  on 
or  before  a  particular  day,  if  she  sailed  from  her  port  of  loading,  with  all  her 
cargo  and  clearances  on  board,  to  the  usual  place  of  rendezvous  at  another  part 
of  the  same  island,  merely  for  the  sake  of  joining  convoy,  it  is  a  compliance 
p  ^if0'73  warranty,  though  she  be  afterwards  ^detained  there  by  an 

L  J  embargo  beyond  the  day.  The  ground  is,  that  when  a  ship  leaves 

her  port  of  loading,  when  she  has  a  full  and  complete  cargo  on  board,  and  has 
no  other  object  in  view  but  the  safest  mode  of  sailing  to  her  port  of  delivery, 
her  voyage  must  be  said  to  commence  from  her  departure  from  that  port.  (6) 
If,  indeed,  her  cargo  was  not  complete  it  would  not  have  been  a  commencement 
of  the  voyage. 

This  was  an  action  on  a  policy  of  insurance  upon  the  ship  Capel,  in  the  West 
India  trade,  lost  or  not  lost,  at  and  from  Jamaica  to  London^  warranted  to 
have  sailed  on  or'before  the  first  of  August^  1776.  The  policy  was  effected 
on  the  20th  of  »dugust^  1776,  at  a  premium  of  fifteen  guineas  per  cent,  to 
return  five  per  cent,  if  the  ship  departed  with  convoy ;  and  eight  per  cent,  if 
with  convoy  for  the  voyage,  and  arrived  safe.  At  the  trial,  there  was  no  con¬ 
troversy  about  the  facts ;  and  they  are  shortly  these :  the  ship  was  completely 
laden  for  her  voyage  to  England^  at  St.  Anne's,  in  Jamaica,  and  sailed  from 
St.  Anne’s  Bay,  on  the  26th  of  July  for  Bluejields,  in  order  to  join  the  con¬ 
voy  there,  Bluejields  being  the  general  place  of  rendezvous  for  convoy  on  the 
Jamaica  station,  like  Spithead  in  England,  and  where  a  convoy  then  lay, 
which  was  expected  to  sail  for  England  every  day :  but  the  greater  part  of  the 
way  from  St.  Anne’s  to  Bluejields  is  out  of  the  direct  course  of  the  voyage 
from  St.  Anne’s  to  England.  That  she  arrived  off  Bluejields  on  the  28th  or 
29th  of  July,  where  she  was  immediately  stopped  by  an  embargo  laid  on  all 
vessels  being  in  any  part  of  Jamaica,  and  was  detained  there  till  the  6th  of 
August,  when  she  sailed  with  the  convoy  for  England,  but  afterwards,  being 
separated  in  the  passage,  was  taken  by  an  American  privateer.  Upon  these 
facts  the  jury  found  a  verdict  for  the  defendant.  When  this  case  was  first 
argued  at  the  Bar,  two  points  were  relied  upon  for  the  defendant,  in  support  of 
the  verdict,  which  the  jury  had  given  in  his  favour:  1st,  That  the  departure 
r  *674  1  ^  departure  from  Jamaica,  within  the 

L  J  meaning  of  *the  policy.  2ndly,  If  it  were,  that  the  going  to  Blue¬ 

jields  was  a  deviation.  Upon  the  first  argument.  Lord  Mansjield  said : — One 
point  now  started  is  entirely  new :  that  supposing  the  voyage  to  have  begun 
from  St.  Anne’s  that  going  to  Bluejields,  (which,  it  is  admitted  on  all  hands, 
was  out  of  the  course  of  the  voyage,)  though  for  the  purpose  of  convoy  only, 
shall  be  considered  as  a  deviation.  In  answer,  it  has  been  said  by  the  counsel 
for  the  plaintiff,  that  there  are  cases  in  which  the  contrary  has,  been  held :  but 
they  are  not  cited.  I  could  wish  therefore  that  these  cases  might  be  particu¬ 
larly  looked  into,  and  this  ground  mentioned  again.  It  is  a  very  material  point : 
but  widely  different  from  a  warranty  to  depart  on  a  particular  day,  which  is  a 
condition  precedent  that  admits  of  no  latitude. 

The  second  point  was  again  argued  |  and  then  the  Judges  severally  mentioned 
their  ideas  upon  the  subject,  without  coming  at  that  time  to  any  decision. 

Lord  Mansjield. — ‘‘I  am  extremely  glad  this  motion  has  been  made;  the 
cause  came  on  at  Guildhall,  by  the  candour  of  the  parties  in  the  fairest  manner. 
But  I  had  no  intimation  of  its  being  a  cause  of  consequence  till  after  the  verdict ; 


(а)  Cowp.  601. 

(б)  Cowp.  603;  and  Graham  v.  Barras,  5  B.  &  Ad.  1011. 
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when  I  was  informed  100,000/.  depended  upon  it.  The  question  was  fairly- 
tried,  and  the  case  has  been  very  well  argued  on  both  sides.  I  have  thought 
much  of  it  since  the  trial.  Some  things  are  clear,  and  there  are  others  which 
require  consideration.  The  policy  was  made  on  the  20th  of  August^  1776, 
upon  the  contingency  of  a  fact,  which  must  have  existed  one  way  or  the  other 
at  the  time  the  policy  was  underwritten.  That  contingency  was,  that  the  ship 
should  have  sailed  on  or  before  the  1st  of  August;  consequently,  it  must  have 
taken  place  or  not  upon  the  20th  of  that  month.  The  port,  from  whence  the 
ship  was  to  be  insured,  was,  if  1  may  use  the  expression,  the  whole  island  of 
Jamaica :  but  from  which  of  the  ports  the  ship  would  sail,  neither  party  knew  : 
therefore  they  have  used  the  words,  ‘at  and  from  Jamaica:'  by  force  of  which 
she  certainly  was  protected  in  going  from  port  to  port,  and  till  she  sailed.  It 
follows,  that  ^the  word  ‘sailed’  in  the  warranty;  must  mean  that  p  #575  q 
she  had  sailed  on  her  homeward-bound  voyage.  The  question  ^ 
then  is  a  matter  of  fact ;  and  one  that  admits  of  no  latitude,  no  equity  of  con¬ 
struction,  or  excuse.  Had  she  or  had  she  not  sailed  on  or  before  that  day  ? 
That  is  the  question.  No  matter  what  cause  prevented  her;  if  the  fact  is,  that 
she  had  not  sailed,  though  she  stayed  behind  for  the  best  reasons,  the  policy 
was  void  :  the  contingency  had  not  happened ;  and  the  party  interested  had  a 
right  to  say,  there  was  no  contract  between  them.  Therefore  what  was  said 
in  argument  is  very  true :  if  she  had  been  prevented  by  any  accident  from  sail¬ 
ing  till  the  2nd  of  August^  as  by  the  sudden  want  of  any  necessary  repair,  or 
if  an  enemy  had  been  at  the  mouth  of  the  port ;  the  captain  would  have  done 
very  right  not  to  sail,  but  there  would  have  been  an  end  of  the  policy.  It  is 
very  different  from  the  cases  where  a  voyage  has  been  begun ;  there  the  usage 
of  the  voyage  may  justify  going  a  little  out  of  the  direct  course.  This  also  is 
clear ;  if  the  ship  had  broken  ground,  and  been  fairly  under  sail  upon  her  voy¬ 
age  for  England  on  the  1st  of  August^  though  she  had  gone  ever  so  little  way, 
and  had  afterwards  put  back  from  the  stress  of  weather,  or  apprehension  from 
an  enemy  in  sight,  or  had  then  been  put  under  an  embargo,  and  had  been 
detained  till  September,  it  would  still  have  been  a  beginning  to  sail ;  and  the 
stoppage  would  have  come  too  late ;  because  the  warranty  was  upon  a  fact  ante¬ 
cedent  Such  a  case  happened  before  me  a  day  or  two  after  the  present  action 
was  tried,  (a)  It  was  an  insurance  upon  a  ship  from  Grenada  to  London, 
warranted  to  sail  on  or  before  the  1st  of  August.  She  had  barely  begun  to 
sail  on  the  day,  when  she  was  stopped  by  an  embargo,  and  detained  beyond 
the  time.  1  thought  the  voyage  was  begun ;  the  jury  were  of  that  opinion  :  and 
there  has  been  no  motion  for  a  new  trial.  I  am  giving  no  opinion,  only  break¬ 
ing  the  case.  Here  the  whole  question  turns  upon  this :  Did  the  voyage  from 
Jamaica  homeward  begin  from  St.  Anne's,  or  *from  Bluejields?  p  5^070  *1 

Perhaps  where  a  voyage  is  once  begun,  the  going  a  little  out  of  the  L  d 

way  to  join  convoy  may  be  very  reasonable,  and  for  the  benefit  of  all  parties : 
but  still  it  does  not  vary  the  fact  of  sailing.  Here  it  was  very  reasonable  :  but 
the  question,  whether  the  voyage  began  from  St.  Anne's  or  Bluejields,  still 
remains.  Another  material  circumstance  arises  from  the  words,  ‘at  and  from 
Jamaica.'  At  the  trial  I  reasoned  thus  :  ‘By  the  terms  of  the  policy  she  was 
protected  during  her  stay  2X  Jamaica:  by  force  of  them,  she  had  a  right  to  go 
to  any  port,  or  all  round  the  island ;  and  she  went  to  Bluejields  for  reasons 
best  known  to  herself.  Therefore  the  voyage  began  from  Bluejields.'  Had 
the  insurance  been  at  and  from  the  port  of  St.  Anne's,  it  did  strike  me  that 
going  round  the  island  to  Bluejields,  would  have  been  a  deviation.  But  this 
is  a  question  of  so  much  value  and  consequence,  that  the  Court  wishes  to  con¬ 
sider  the  case  thoroughly,  before  they  give  a  final  decision  upon  it” 


(a)  Thellusson  v.  Fergusson,  at  Guild.  Hil.  Vac.  1777. 
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The  Court  took  further  time  to  deliberate ;  and  then  their  unanimous  opinion 
was  pronounced  by 

Lord  Mansfield. — “We  are  all  satisfied  that  the  truth  of  the  case  is,  that  the 
voyage  from  Jamaica  to  England  began  from  St.  Anne's.  That  when  the 
ship  sailed  from  St.  Anne's.)  she  had  no  view  or  object  whatsoever,  but  to  make 
the  best  of  her  way  to  England.  That  the  value  of  this  question,  admitted 
on  both  sides,  shews,  that  every  other  ship,  under  the  same  circumstances, 
looked  upon  the  touching  at  Bluefields.,  where  the  convoy  then  lay  ready,  to 
be  the  safest  course  of  navigation  from  Jamaica  to  England;  and  that  it  would 
have  been  unwise  and  imprudent  for  any  ship  not  to  have  touched  there.  The 
great  distinction  is  this  :  that  she  sailed  from  St.  Anne's  for  England  by  way 
of  Bluefields;  and  that  it  was  not  a  voyage  from  St.  Anne's  to  Bluefields  with 
any  object  or  view  distinct  from  the  voyage  to  England.  If  she  had  gone 
first  to  Bluefields  for  any  purpose  independent  of  her  voyage  to  England.,  to 
have  taken  in  water,  or  letters,  or  to  have  waited  in  hopes  of  convoy  coming 
there,  none  being  ready,  that  would  have  given  it  the  condition  of  one  voyage 
p  n  from  *St.  Anne's  to  Bluefields;  and  another  from  Bluefields  to 

^  England,  (a)  But  here,  under  all  the  circumstances,  we  think  she 

had  no  other  object  than  to  come  directly  to  England  by  the  safest  course.” 
Therefore  the  rule  for  a  new  trial  was  made  absolute. 

A  few  years  afterwards  a  similar  decision  was  made,  {h)  and  the  only  differ¬ 
ence  between  the  cases  was  this,  that  in  the  case  now  to  be  mentioned,  it  was 
a  condition  inserted  in  one  of  her  clearances,  that  she  should  pass  by  the  place 
(at  which  she  was  detained  by  the  governor  beyond  the  day  named  in  the  war¬ 
ranty)  to  take  the  orders  of  government.  But  this  was  not  thought  sufficient 
to  induce  the  Court  to  depart  from  the  decision  in  Bond  and  Nutt;  especially 
as  in  this  case,  the  place  where  the  ship  was  detained  was  in  the  direct  course 
of  the  voyage. 

It  was  an  action  on  a  policy  of  insurance  on  the  French  ship  L'Aimahle 
Gertrude,  “at  and  from  Guadaloupe  to  Havre,  warranted  to  sail  on  or  before 
the  31st  of  December."  It  was  tried  before  Lord  Mansfield,  when  a  verdict 
was  found  for  the  plaintiff.  A  motion  having  been  made  for  a  new  trial,  the 
case,  from  his  Lordship’s  report,  appeared  to  be  as  follows: — The  ship  took 
in  her  complete  lading  and  provisions  for  France,  and  all  her  clearances  and 
papers,  at  a  port  called  Pointe  a  Pitre,  in  the  island  of  Guadaloupe,  and  sailed 
from  thence  on  the  24th  of  October,  for  Basseterre,  where  there  is  no  port, 
but  only  an  open  road.  The  town  of  Basseterre  is  the  residence  of  the  French 
governor.  The  ship  arrived  there  at  night,  when  the  captain  went  on  shore, 
and  next  day  waited  on  the  governor,  who  would  not  permit  him  to  depart, 
and,  to  prevent  it,  took  his  ship’s  papers  from  him.  At  this  place  he  was 
detained  with  his  ship  till  the  10th  of  January,  when  he  set  sail  with  a  con¬ 
voy,  which  had  arrived  some  little  time  before,  and,  being  separated  after  some 
days  from  the  convoy,  the  ship  was  taken  by  an  English  vessel.  The  captain, 
P  -|  who  was  the  only  witness  produced  at  the  trial,  ^swore  that  notice 

L  ® J  tiad  been  given  on  the  part  of  the  governor,  some  days  before  he 
sailed,  to  him  and  the  other  captains  of  ships  at  Pointe  a  Pitre,  who  were 
preparing  to  sail  for  Europe,  that  a  convoy  was  expected  to  be  at  Basseterre, 
from  Martinico,  on  the  25th  of  October,  and  that,  in  consequence  of  this  inti¬ 
mation,  he  had  worked  night  and  day  to  get  ready,  and  had  paid  extraordinary 
gratifications  to  obtain  the  ship’s  papers  and  clearances  as  soon  as  possible ; 
that  the  desire  of  being  in  time  for  the  convoy  was  the  only  reason  for  this 
haste ;  and  that,  although  he  was  not  able  to  sail  till  the  24th,  he  was  still  in 


(a)  Wright  V.  Shiffner,  H  East,  515;  2  Camp.  247. 
(d)  Thellusson  v.  Fergusson,  Doug.  361. 
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hopes  of  being  in  time  for  the  convoy,  as  he  thought  it  might  very  probably 
have  been  detained  at  Martinico  some  days  beyond  its  time.  The  last  ship 
papers  which  he  received  at  Pointe  a  Pitre  was  Le  Role  (V Equipage^  or  the 
muster-roll.  This  paper,  which  was  much  relied  upon  by  the  counsel  for  the 
defendant,  was  dated  the  24th  of  October^  and  was  in  the  following  words : — 
“  Vu  par  7IOM5,  charge  du  detail  des  classes  au  department  de  la  Grande 
terre  Guadaloupe^  Veqmppage  denomme  au  rule  des  autres  parts  a  nombre  de 
vingt  personnes^  le  capitaine  compris,  Permis  au  Sieur  Jean  Jacques  Le- 
thuillier,  commandant  le  navire  V  Aimable  Gertrude  du  Havre^  de  s^en  servir 
pour  faire  son  retour ^  au  dit  lieu^  passant  a  la  Basseterre  pour  y  prendre  les 
ordres  du  gouvernement  en  observant  les  ordonnances  et  reglemens  de  la 
marine."  Under  this  there  was  written,  on  the  same  paper,  an  account,  dated 
the  30th  of  October^  of  some  changes  in  the  number  of  the  crew,  and  under 
that  the  following  entry : — “  Vu  par  nous,  ecrivain  de  la  marine  charge  du 
detail  des  classes,  les  vingt  cinq  personnes  existantes  au  present  role,  le  capi¬ 
taine  compris.  II  est  permis  au  Sieur  Lethuillier  commandant  le  navire 
VAimable  Gertrude,  du  Havre,  de  fair  son  retour  au  dit  lie  en  se  conformant 
aux  ordonnances  et  reglemens  royaux  de  In  marine.  A  Basseterre  Guada- 
loupe,  le  2  Janvier,  1799.”  On  another  paper,  called  Le  Conge,  dated  the 
16th  of  October,  which  was  read  on  the  part  of  the  plaintiff,  there  was  written 
at  the  bottom  as  follows  : — “  Vu  de  relache  a  la  Basseterre  Gua-  p  5^0-79  n 
daloupe^  ^pour  y  attendre  un  convoi  pour  France.  Ce  28  Octo-  L  J 

ber,  1778.  Monentheill."  The  captain  swore  that  he  understood  the  only 
reasons  for  the  condition  in  the  muster-roll  that  he  should  go  to  Basseterre 
were,  the  convoy  was  to  be  at  that  place,  and  that  he  might  take  such  despatches 
as  were  ready  for  Europe.  He  had  not  objected  to  it;  because,  in  the  regular 
course  of  the  voyage  to  France  from  Poirite  a  Pitre,  he  must  have  gone  that 
way,  close  under  the  guns  of  Basseterre,  in  order  to  avoid  Montserrat,  there 
being  no  other  road  except  they  were  to  keep  quite  to  the  leeward,  which  is 
not  the  custom.  If  he  had  arrived  there  in  the  day-time,  he  would  not  have 
cast  anchor,  but  would  have  sent  his  boat  for  the  despatches ;  but  having  arrived 
at  night,  his  ship  had  been  detained,  contrary  to  his  intention  and  expectation. 
The  defendant’s  counsel,  to  invalidate  the  captain’s  testimony,  besides  the  mus¬ 
ter-roll  and  the  entry  under  it,  as  above  stated,  read  the  protest  made  by  the 
captain  on  his  arrival  at  Dover,  and  also  his  deposition  in  answer  to  the  29th 
interrogatory  in  the  proceedings  in  the  Admiralty,  on  the  condemnation  of  the 
ship.  The  words  of  the  protest,  on  which  they  relied,  were  as  follows : — 
“Whereupon  he  (the  captain)  waited  on  the  proper  officer  at  Pointe  a  Pitre 
for  his  muster-roll,  and  was  by  him  informed  it  could  not  be  granted,  but  on 
condition  that  he  should  first  sail  to  Basseterre,  and  there  wait  the  direction  of 
the  general  of  the  island.”  And  in  a  subsequent  part,  “Whereupon  at  his 
(the  captain’s)  instance,  the  said  John  Nicholas  Lethuillier,  his  father,  came  to 
Basseterre,  and  went  with  Messrs.  Gobert  and  Boluel,  commissioners  of  com¬ 
merce,  to  the  superintendent,  and  also  to  the  general  of  the  island,  stating  to 
them  that  the  said  ship  and  cargo  were  insured  upon  condition  that  she  should 
have  departed  from  the  island  of  Guadaloupe  before  the  31st  of  December,  the 
terms  of  which  insurance  they  judged  it  essential  to  fulfil;  notwithstanding 
which  they  were  still  refused  permission  to  depart,  and  were  kept  there  until 
after  the  31st  of  December."  The  deposition  relied  upon  was  as  follows:— 
“At  the  time  the  ship  was  first  pursued  and  taken  ^she  was  steer-  p  1 

ing  her  course  towards  Brest.  Her  course  was  not  altered  upon  ^  -1 

the  appearance  of  the  vessel  by  which  she  was  taken.  Her  course  was  at  all 
times,  when  the  weather  would  permit,  directed  to  Brest,  for  which  port  she 
was  directed  to  sail,  although  the  destination  was  for  Havre  de  Grace,  by  the 
ship’s  papers.  She  was  not,  before  nor  at  the  time  of  the  capture,  sailing 
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beyond  or  wide  of  Havre  de  Grace.  She  was  then  about  eight  leagues  west 
of  Ushant,  and  her  course  was  not  altered  to  any  other  port  or  place,  but  was 
obliged  to  be  directed  to  Brest,  in  consequence  of  the  orders  he  had  received, 
subsequent  to  the  delivery  of  the  ship’s  papers.”  In  answer  to  the  27th  inter¬ 
rogatory,  his  deposition  was,  “That  all  the  ship’s  papers ’found  on  board  were 
true  and  fair,  and  none  of  them  false  and  colourable.”  At  the  trial,  the  captain 
swore  that  he  had  received  directions  to  keep  in  the  course  to  Brest,  at  Basse¬ 
terre,  from  his  father,  who  had  formerly  commanded  the  ship,  but  this  was 
done  as  the  safest  way,  in  time  of  war,  of  getting  to  Havre,  which  still  con¬ 
tinued  to  be  the  place  of  the  ship’s  destination.  Upon  this  evidence  the  defend¬ 
ant’s  counsel  made  two  objections,  as  grounds  for  a  new  trial, — 1st,  That  there 
had  been  no  inception  of  the  voyage  on  the  24th  of  October,  nor  till  after  the 
31st  of  December;  2ndly,  that  the  ship  never  sailed  on  the  voyage  insured, 
viz  :  from  Guadaloupe  to  Havre,  but  on  a  voyage  from  Guadaloupe  to  Brest,  [d) 
After  both  these  points  had  been  fully  argued  at  the  Bar, 

Lord  Mansfield  said. — “In  my  apprehension,  there  is  no  contradiction 
between  the  parol  evidence,  and  the  protest  and  depositions.  This  captain 
had  never  heard  of  the  case  of  Bond  and  Nutt.  Under  an  insurance  at  such 
a  place  as  Guadaloupe  and  Jamaica,  the  ship  is  protected  in  going  from  port 
to  port  in  the  island.  But  the  question  here  is,  whether  the  voyage  was  bond 
fide  commenced,  and  stopped  by  accident  ?  As  to  the  condition  about  taking 
r  *681  1  orders  of  government,  the  ship  could  not  sail  from  any  part  of 

L  J  the  ^island  without  the  governor’s  leave.  But  the  captain,  when 

he  left  Pointe  a  Pitre,  expected  to  meet  a  convoy  at  Basseterre,  and  to  pro¬ 
ceed  immediately  without  interruption.  A  convoy  had  been  published,  and  he 
certainly  would  have  gone  to  Basseterre,  at  any  rate,  independent  of  the  clause 
in  the  muster-roll.  With  regard  to  the  second  point,  the  voyage  to  Brest  was, 
at  most,  but  an  intended  deviation  not  carried  into  effect.” 

Mr.  Justice  “The  case  in  1777,  between  the  same  parties,  is  in 

point,  {a)  There  was  no  embargo  there,  nor  in  the  present  case,  when  the 
ship  sailed.  There  must  be  a  lawful  bond  fide  sailing,  which,  I  think,  there 
was  in  this  case.  The  ship  was  completely  ready  in  all  respects.” 

The  rule  for  a  new  trial  was,  therefore,  discharged. 

The  judgment  given  in  the  last  cause  was  not  satisfactory  to  about  twenty 
other  underwriters  on  the  same  policy,  nineteen  of  whom  obtained  leave  to 
consolidate  their  different  causes  upon  the  usual  terms,  in  order  to  bring  the 
question  once  more  into  Court.  Accordingly,  in  the  ensuing  Sittings,  the  cause 
was  set  down  for  trial.  It  was  the  case  of  Thelluson  v.  Staples,  {b)  In  this 
cause,  the  second  point  as  to  the  deviation  was  abandoned ;  and  on  the  first,  the 
same  evidence  Avas  given  as  upon  the  former  occasion.  The  point  was  again 
fully  argued  for  the  defendant. 

Lord  “The  single  question  on  this  policy  is,  whether  the  ship 

sailed  on  her  voyage  to  Havre  before  the  31st  of  December?  She  certainly 
sailed  from  Poirite  a  Pitre  completely  loaded  before  that  time.  The  doubt  on 
the  first  question  of  this  sort  was  this  •,  the  policy  was  “at  and  from  Jamaica;'’* 
now  the  word  at  certainly  comprises  the  whole  island,  and,  under  that  word, 
you  may  sail  from  one  port  to  another  every  where  along  the  coast  of  the 
r  *682  1  ship,  therefore,  in  that  sense,  was  still  at  Jamaica, 

^  J  after  she  had  got  to  Bluefields.  She  did  not  leave  Bluefields  *till 

after  the  day  named  in  the  warranty,  and  that  place  was  quite  out  of  the  course 


{d)  Ante,  p.  675. 

(a)  See  Lord  Mansfield’s  opinion  in  Bond  v.  Nutt,  where  he  quotes  the  case  alluded  to, 
ante,  p.  675. 

(Jj)  Sit.  at  Guild.  Easter  Vac.  1780.  Park  Ins.  681. 
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of  navigation  from  St.  Jlnne^s  to  England.  I  own  at  the  trial,  I  thought  the 
voyage  to  England  did  not  commence  till  the  ship  sailed  from  Bluefields^  and, 
according  to  my  opinion  then,  a  verdict  was  found  for  the  defendant.  But 
there  was  a  doubt.  I  therefore  wished  (as  I  always  do  in  such  cases)  that  the 
opinion  of  the  Court  might  be  taken  in  order  to  settle  the  point.  The  case, 
when  it  came  on  in  Court,  was  very  ably  argued  ;  I  was  completely  convinced, 
and  the  Court  were  unanimously  of  opinion,  that  the  voyage  to  England  began 
when  the  ship  sailed  from  St.  Anne’s;  and  upon  the  second  trial,  the  plaintiff 
had  a  verdict.  Earle  and  Harris  was  still  a  stronger  case.  There  an  embargo 
was  actually  published,  before  the  ship  sailed,  and  the  captain,  immediately 
after  crossing  the  bar,  returned  to  make  a  protest,  and  sent  his  ship  knowingly 
into  the  embargo :  but  he  swore  that  he  expected  the  embargo  was  to  be  taken 
off,  and  that  he  should  proceed  immediately  upon  his  voyage ;  and  the  jury 
believed  him.  {a)  In  this  case  to  go  by  steps.  There  was  public  notification 
of  a  convoy  to  be  at  Basseterre  on  the  25th  of  October.  The  captain  thought 
that  it  might  be  stopped  a  day  or  two  at  Martinico.,  and  that  he  should  get  to 
Basseterre  in  time.  He  worked  night  and  day,  paid  double  fees  for  his  papers, 
and  sailed  with  full  expectations  of  pursuing  his  voyage  directly.  He  knew  of 
no  embargo,  and  Basseterre  was  directly  in  his  road.  In  that  respect,  this  case 
differs  strongly  from  Bond  v.  Nutt.  He  was  even  in  the  regular  voyage 
obliged  to  pass  under  the  cannon  of  Basseterre.  He  had  his  muster-roll,  on 
condition  of  calling  there :  but  he  made  no  difficulty  of  taking  it  on  that  condi¬ 
tion,  because  he  knew  he  must  pass  that  way  at  all  events.  Did  he  not  bond 
fide  begin  his  voyage.^  He  certainly  had  no  idea,  when  he  sailed  from  Pointe 
a  Pitre.,  of  meeting  with  any  slop.  So  it  was  in  the  former  case  of  Tliellu- 
son  V.  Fergusson.  {b)  There  was  no  idea  of  the  embargo  in  that  p  iif0g3  "i 
^case,  when  the  ship  sailed.  Here  there  is  not  the  least  suspicion  ^  -1 

of  fraud.  This  captain  certainly  did  not  know  of  the  decision  in  Bond  v. 
Nutt.  He  thought,  when  he  was  detained  at  Basseterre  beyond  the  31st  of 
December.,  that  the  policy  was  forfeited,  which  is  a  strong  circumstance  in  the 
plaintiff’s  favour,  for  it  shews  that  the  sailing  was  not  colourable.  This  ques¬ 
tion  has  undergone  the  consideration  of  a  special  jury  and  of  the  Court. 
Underwriters  have  a  right  to  litigate  questions  which  seem  to  them  to  be  in 
their  favour.  But,  at  least,  there  should  be  an  end  of  litigation.  If  you 
should  be  of  the  same  opinion  with  the  former  jury  and  the  Court,  you  will 
find  for  the  plaintiff which  they  did  accordingly.  The  cause  of  the  twen¬ 
tieth  underwriter,  on  the  same  policy,  who  refused  to  consolidate,  stood  next 
in  the  paper  for  trial ;  but  upon  the  above  verdict  being  given,  his  counsel  con¬ 
sented  that  a  verdict  should  also  be  entered  against  him. 

But  in  the  case  of  Moir  v.  Royal  Exchange  Assurance  Company.,  (o) 
where  the  warranty  is  to  depart  on  or  before  a  given  day,  she  must  be  actually 
out  of  her  port,  and  it  is  not  enough  that  she  break  ground  and  commence  her 
homeward  voyage,  so  as  to  have  satisfied  a  warranty  to  sail,  and  ffie  Court 
afterwards  refused  to  grant  a  new  trial.  This  case  afterwards  came  on  before 
the  Court  of  Common  Pleas  on  a  special  case,  and  after  it  had  been  fully 
argued,  the  Court  agreed  with  the  King’s  Bench.  And  in  the  case  of  Ridsdale 
V.  Newman,  (b)  where  a  ship  was  insured  at  and  from  Portneuff  to  London, 


(a)  EaHe  v.  Harris,  at  Guild.  Hil.  Vac.  1780.  Park  Ins.  682. 

{6)  The  Grenada  case,  ante^  p.  675. 

(а)  4  Camp.  84,  and  see  1  Marsh.  570. 

(б)  3  M.  &  S.  456.  And  in  Nelson  v.  Salvador,  Moo.  &  M.  309,  it  was  held  that  a 
warranty  to  sail  “on  or  before  a  particular  day,”  was  not  fulfilled  if  the  ship  did  not  com¬ 
pletely  unmoor  on  that  day,  though  she  had  then  her  cargo  on  board,  and  being  quite  ready 
to  sail,  was  only  prevented  by  stress  of  weather. 
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warranted  to  sail  on  or  before  a  given  day,  dropping  down  from  Portneuff  to 
Quebec  with  an  incomplete  crew,  and  without  her  clearances,  which  she  could 
only  obtain  at  Quebec^  is  not  a  compliance  with  the  warranty,  as  she  did  not 
sail  from  Quebec  till  after  the  day. 

r  1  *The  construction  which  is  put  upon  the  word  ‘‘sail”  in  certain 

L  J  instances,  was  fully  considered  in  the  Court  of  King’s  Bench  in 

the  recent  case  of  Lang  and  others  v.  Anderdon.  {a)  It  was  an  action  on  a 
policy  on  goods  “at  and  from  Demerara  to  London,  warranted  to  sail  from 
Demerara  on  or  before  the  1st  of  August,  1823.”  The  only  question  was, 
whether  the  warranty  had  been  complied  with.  The  ship  having  taken  in  all 
her  cargo  and  obtained  her  clearances,  sailed  from  the  town,  which  is  on  the 
bank  of  the  river,  about  one  at  noon  on  the  1st  of  August,  passed  the  fort, 
and  anchored  the  same  day  about  two  miles  beyond  the  port.  She  anchored 
there  by  the  advice  of  the  pilot,  and  he  being  unwilling  to  sail  again  at  the  night 
tide,  she  lay  there  for  twenty-four  hours,  and  proceeded  on  her  voyage,  upon 
which  she  was  afterwards  lost.  There  is  a  shoal  about  ten  or  twelve  miles 
from  the  fort,  at  the  outside  whereof  large  inward-bound  vessels  heavily  laden 
usually  anchor,  and  put  out  part  of  their  cargo,  and  large  vessels  outward- 
bound  usually  anchor  and  complete  their  cargo.  The  pilots  usually  leave 
vessels  outward-bound  after  passing  this  shoal.  From  these  facts  it  was  con¬ 
tended  by  the  defendant,  that  the  words  “sail  from”  were  of  the  same  import 
as  “depart,”  and  that  the  vessel  had  not  sailed  from  Demerara  on  the  1st  of 
August  within  the  meaning  of  the  warranty.  A  verdict  was  found  for  the 
plaintiffs.  A  rule  nisi  having  been  obtained  on  a  subsequent  day,  the  judg¬ 
ment  of  the  Court,  after  considering  the  question,  was  delivered  by  Abbott,  C. 
J. — -“It  is  clear  that  a  warranty  to  sail,  without  the  word  ‘from’  is  not  com¬ 
plied  with  by  the  vessel’s  raising  her  anchor,  getting  under  sail,  and  moving 
onwards,  unless  at  the  time  of  the  performance  of  these  acts  she  has  every 
thing  ready  for  the  voyage,  and  such  acts  are  done  at  the  commencement  of  it, 
nothing  remaining  to  be  done  afterwards.  This  appears  from  the  cases  of 
Bond  V.  Nutt,  and  Ridsdale  v.  Newnham,  And  if  it  had  been  necessary  for 
r  ^685  1  question  to  take  in  a  part  of  her  cargo  at  ^the  outside 

L  -J  of  the  shoal,  she  would  not  only  not  have  sailed  from  Demerara 

within  the  meaning  of  this  warranty,  but  would  not  even  have  sailed  within 
the  meaning  of  the  other  warranty  to  which  I  have  alluded.  It  was  contended, 
that  the  words  ‘  from  Demerara'  must  have  the  same  sense  in  every  case,  and 
must  therefore  be  construed  to  mean  ‘sail  from  the  outside  of  this  shoal,’  that 
is,  from  the  place  at  which  some  vessels  take  and  unload  a  part  of  their  cargo, 
for  otherwise  one  vessel  might  be  said  to  sail  from  Demerara  before  she  had 
arrived  at  that  part  of  the  sea  from  which  another  vessel  must  depart  before 
she  could  be  said  to  sail  from  Demerara.  And  if  that  part  of  the  sea  which 
lies  at  the  outside  of  the  shoal  was,  in  a  general  and  popular  sense,  part  of 
Demerara,  this  argument  might  prevail.  But  the  fact  appears  to  be  otherwise. 
For  whether  we  take  Demerara  to  he  the  name  of  a  province,  as  it  is,  or  of 
the  river  which  is  sometimes  called  the  river  Demerara,  though  perhaps  more 
properly  the  river  of  Demerara,  we  think  no  person  speaking  in  popular  lan¬ 
guage  would  say  that  a  ship,  being  at  the  outside  of  this  shoal,  at  a  distance  of 
ten  or  twelve  miles  from  land,  was  at  Demerara.  It  appears  in  the  present 
instance,  that  large  vessels  heavily  laden  usually  anchor  at  the  outside  of  the 
shoal,  and  take  in  part  of  their  cargo  there.  In  the  case  of  such  a  ship,  there¬ 
fore,  goods  so  laden  may  be  considered  as  laden  at  Demerara,  by  reason  of 
the  usage ;  and  in  such  a  case  a  ship  would  not  be  said  to  have  sailed  until  she 


(a)  3  B.  &  C.  495. 
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had  completed  her  lading  and  quitted  that  part  of  the  sea.  In  the  case  of  such 
a  ship,  the  taking  in  part  of  her  cargo  there  will  be  like  the  taking  in  a  part  at 
the  outside  of  the  bar  at  Oporto^  which  was  held  to  be  within  the  protection  of 
a  policy,  by  reason  of  the  usage  in  Kingston  v.  Knobbs.  (a)  But  the  proper 
effect  of  such  a  usage  will  not  extend  beyond  the  instances  that  fall  under  the 
usage.  If  in  the  present  instance  the  outside  of  this  shoal  had  been  part  of 
the  port  of  the  ship’s  departure,  or  in  any  popular  and  ^general  p  *680  “i 
sense  a  part  of  Demerara,  we  should  (as  i  have  before  intimated)  h  J 

have  thought  the  warranty  not  complied  with ;  but  we  cannot  say  that  the  war¬ 
ranty  has  not  been  complied  \vith  in  this  case,  merely  because  it  would  not 
have  been  complied  with  in  the  case  of  some  other  ship  which  might  have 
intended  to  take  a  part  of  her  cargo  at  the  outside  of  this  shoal.  And  our 
decision  has  not  the  effect  of  attributing  two  meanings  to  the  name  Demerara, 
but  it  is  only  in  conformity  to  the  authorities  and  distinctions  as  to  the  meaning 
of  the  word  ‘sail,’  and  to  that  extension  which  may  be  given  to  the  words  of  a 
policy  by  usage  in  particular  instances.” 

A  similar  rule  of  construction  was  adopted  in  a  more  recent  case,  (b)  The 
plaintiff  effected  an  insurance  on  freight  on  the  ship  Perseverance,  subject  to 
the  rules  and  regulations  of  a  certain  association,  at  North  Shields,  one  of 
which  was  that  vessels  should  not  sail  from  ports  in  Ireland  after  the  1st  of 
September ;  and  that  the  time  of  clearing  from  the  Custom-house  should  be 
deemed  the  time  of  sailing,  provided  the  ship  were  then  ready  for  sea. 

The  Perseverance  being  in  the  port  of  Sligo,  dropped  down  the  river  before 
the  1st  of  September,  in  readiness  for  sea,  except  that  she  had  not  her  full 
quantity  of  ballast,  there  being  a  bar  at  the  mouth  of  the  river,  which  the  ship 
could  not  have  crossed  with  that  quantity  on  board.  Boats  were  waiting  on 
the  outside  to  ship  the  remainder  of  the  ballast,  and  the  vessel  crossed  the  bar 
on  that  day,  but  struck  the  bar  in  doing  so,  and  the  master  to  ascertain  what 
damage  the  ship  had  received,  crossed  Donegal  Bay  to  the  port  of  Kellybegs, 
a  distance  of  seven  miles.  The  ship  on  arriving  at  Kellybegs,  was  found 
not  to  be  injured,  and  the  ballasting  was  completed  there.  It  was  finished  on 
the  4th  of  September,  but  the  ship  was  detained  by  accidental  circumstances 
till  the  8th,  when  she  sailed  on  her  voyage,  and  was  subsequently  lost.  The 
ship’s  proper  complement  of  men  was  nine ;  she  left  the  Ballyshannon  river 
with  o^y  ^eight,  the  carpenter  being  absent  Another  carpenter  ^  *^07  q 
was  hired  at  Kellybegs,  and  sailed  on  the  voyage.  At  the  trial  L  J 

before  Littledale,  J.,  at  the  Spring  Assizes  for  Newcastle-upon-Tyne,  the 
'above  facts  were  found  for  the  opinion  of  the  Court  For  the  underwriters  it 
was  contended  that  the  ship  did  not  sail  on  the  1st  of  September,  according  to 
the  rules  referred  to  by  the  policy.  A  verdict  was  found  for  the  plaintiff,  sub¬ 
ject  to  the  opinion  of  the  Court  The  judgment  was  afterwards  delivered  by 
Lord  Tenterden,  C.  J. — “The  geneial  principle  of  the  decisions  is  this,  that 
if  a  ship  quits  her  moorings  and  removes,  though  only  to  a  short  distance, 
being  perfectly  ready  to  proceed  upon  her  voyage,  and  is  by  some  subsequent 
occurrence  detained,  that  is  nevertheless  a  sailing :  but  it  is  otherwise  if,  at  the 
time  when  she  quits  her  moorings,  and  hoists  her  sails,  she  is  not  in  a  condi¬ 
tion  for  completing  her  sea  voyage.  In  the  present  case,  by  the  regulations 
which  have  been  referred  to,  the  last  day  for  a  vessel,  sailing  from  any  port  in 
Ireland  is  the  1st  of  September ;  and  the  objection  which  prevails  with  me  is, 
that  she  was  not  in  a  condition  to  sail  during  the  1st,  because  she  had  not  on 
that  day  the  proper  quantity  of  ballast  to  enable  her  to  cross  the  Atlantic.  It 
is  answered  that  she  could  not  take  in  her  whole  ballast  before  she  crossed  the 


(a)  1  Camp.  508,  n.  Ante,  p.  307. 


(b)  Pettegrew  v.  Pringle,  3  B.  &  Ad.  514. 


378 


OF  NON-CONPLIANCE  WITH  WARRANTIES. 


bar but  that  everything  was  prepared  for  landing  the  remainder  afterwards: 
the  vessel  struck  on  the  bar  in  passing,  and  the  master  thought  it  best  to  put 
into  another  port  before  he  completed  his  ballast.  Now  if  the  ship  had  taken 
in  her  whole  ballast  on  the  1st  of  September^  I  think  it  might  have  been  said 
that  she  sailed  that  day,  according  to  the  regulations :  but  as  unfortunately  she 
was  not  able  to  load  the  whole  ballast  for  her  voyage  on  the  1st,  she  was  not, 
on  that  day,  in  a  condition  to  go  on  with  her  voyage  j  and,  consequently  I  am 
of  opinion  that  the  plaintiff  cannot  recover  on  this  policy,  and  a  nonsuit  must 
be  entered.” 

Parke^  J.-— ‘‘I  am  of  the  same  opinion,  and  agree  in  the  rule  for  the  con¬ 
struction  of  this  kind  of  warranty,  which  has  been  laid  down  by  my  Lord,  and 
r  *688  1  stated  by  the  *Court  in  somewhat  different  terms, 

L  J  but  to  the  same  effect,  in  Lang  v.  Anderdon.  {a)  Now  here  the 

vessel  had  not,  according  to  the  language  used  in  that  case,  ‘every  thing  ready 
for  the  performance  of  her  voyage,’  on  the  1st  of  September,  nor  could  it  be 
said  when  she  got  under  sail,  that  ‘  nothing  remained  to  be  done  afterwards 
for  she  had  to  take  on  board  what  was  material  for  the  prosecution  of  the  voy¬ 
age,  a  larger  portion  of  ballast :  and  no  distinction  can  be  drawn  between  the 
necessity  of  taking  in  more  ballast,  and  that  of  receiving  part  of  the  cargo.” 

There  is  a  case  of  Cockrane  v.  Fisher,  (6)  in  error  from  the  Court  of  Exche¬ 
quer,  in  which  the  Court  of  Error  seem  to  draw  a  distinction  between  the 
words  “sailing  for  a  place,”  and  “departure  from  a  place.”  In  this  case  the 
ship  was  “warranted  not  to  sail  for  British  North  America,  after  the  15th  of 
August,^'  and  on  that  day  she  was  in  the  dock  at  Dublin,  ready  for  sea,  and 
having  cleared  for  Quebec  was  hauled  out  of  the  dock  into  the  Liffey,  as  early 
in  the  afternoon  as  the  tide  permitted.  In  consequence  of  the  wind  she  could 
not  get  a  sail,  but  was  warped  down  the  river  about  half-a-mile,  when  the  tide 
failing  she  took  the  ground.  She  was  warped  a  little  further  the  next  day,  and 
took  the  ground  again  about  ten  miles  from  the  harbour’s  mouth.  On  the  17th, 
the  wind  having  changed,  she  set  sail,  and  got  out  to  sea.  The  jury  found 
that  the  master  and  crew,  by  hauling  out  of  dock,  and  warping  down  the  river 
on  the  15th,  intended  to  put  themselves  in  a  more  favourable  situation  for  prose¬ 
cuting  the  voyage  from  Dublin  to  North  America,  and  not  merely  to  fulfil 
the  warranty,  at  the  same  time  when  the  vessel  quitted  the  dock,  they  knew  it 
was  impossiljle  to  get  to  sea  that  day.  Lord  Denman,  C.  J.,  said. — “We  are 
of  opinion  that  this  vessel  must  be  taken  under  the  circumstances  stated,  to  have 
been  on  the  15th  of  August  in  the  prosecution  of  the  voyage  to  North  America, 
for  in  point  of  fact  she  had  commenced  her  voyage.  In  order  to  bring  the- 

r  n  ^case  within  those  decisions  in  which  it  has  been  held  that  the 

L  J  voyage  had  not  commenced,  and  that  therefore  the  policy  did  not 

attach,  Mr.  Cresswell  has  been  obliged  to  assume  that  there  was  a  particular 

^terminus  a  quo'  contemplated  in  this  policy  5  but  when  we  look  at  the  terms 
of  it  we  do  not  find  that  that  is  warranted  as  a  term  of  the  policy but  being  a 
time  policy,  in  general,  the  warranty  is  that  she  shall  not  sail  for  British  North 
America  after  the  15th  of  August,  If,  therefore,  she  was,  in  fact,  in  the 
prosecution  of  her  voyage  for  any  place,  which  voyage  is  not  proved  to  have 
commenced  after  the  15th  of  August,  the  warranty  is  not  broken;  and  as  the 
facts  appear  to  us  clearly  to  shew  that  she  was  in  the  prosecution  of  her  voyage 
on  the  15th  of  August,  having  made  a  movement,  though  in  the  river,  for  the 
purpose  of  proceeding  to  sea,  and  over  the  sea,  to  North  America,  the  war¬ 
ranty  has  not  been  broken,  and  the  parties  are  entitled  to  recover.  That  makes 
this  case  of  no  very  general  application,  and  distinguishes  it  from  all  those  that 


(a)  3  B.  &;  C.  499,  ante,  p.  684. 


(h)  1  C.,  M.  &  R.  809;  5  Tyr.  496. 
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have  been  before  the  Court  on  former  occasions  :  for  there  is  no  particular  point 
from  which  the  voyage  is  contemplated  as  commencing.  If  that  had  been  so, 
we  should  have  been  bound  to  consider  the  efl'ect  of  the  word  ‘sailing’  as  con¬ 
tradistinguished  from  ‘departure,’  which  we  do  not  feel  ourselves  called  upon 
to  do  on  the  present  occasion.  Mr.  Cresstvell  has  very  properly  given  up  the 
point,  that  the  word  ‘sailing’  can  be  confined  to  the  mere  technical  act  of  hoist¬ 
ing  the  sails,  or  anything  of  that  sort ;  the  fair  question  is,  as  he  has  stated, 
whether  at  the  time  in  question  the  voyage  can  be  said  to  have  commenced, 
and  whether  the  ship  was,  in  truth,  proceeding  on  her  voyage  to  America, 
Now  considering  that  there  was  no  distinct  point  of  commencement  pointed  out 
by  this  policy,  we  think  that  the  vessel  was  in  the  prosecution  of  her  voyage, 
and  consequently  within  the  protection  of  the  policy.” 

The  same  principles  of  law  were  adhered  to  in  the  recent  case  of  Graham, 
Executrix,  v.  Barras,  (a)  to  which  I  have  ^already  referred,  and  p  *599  q 
which  is,  I  believe,  the  last  case  which  has  been  decided  upon  this  L  J 

subject.  The  insurance  was  on  a  time  policy,  on  the  ship  Castlereagk,  at  and 
from  1st  April,  1831,  to  1st  January,  1832,  warranted  not  to  “sail  foreign” 
after  the  time  restricted  by  the  Liberal  Premium  Club  Rules.  The  rules  or 
W'arranties  of  this  club  limited  the  times  of  sailing  to  different  parts  of  the 
world,  and  by  a  distinct  warranty,  (the  ninth)  it  was  declared,  that  the  time  of 
clearing  at  the  Custom-house  should  be  deemed  the  time  of  sailing,  provided 
the  ship  was  then  ready  for  sea.  The  Ccstlereagh  was  bound  for  tlie  Bay  of 
Fundy  from  Dublin,  and  the  last  day  for  sailing,  by  the  rules,  was  the  1st 
September.  She  cleared  out  on  the  31st  August,  and  dropped  down  the  Lif- 
fey  on  the  1st  September  with  an  incomplete  crew  (though  a  full  complement 
was  engaged  before  she  cleared  out)  to  the  Pigeon  Hole  within  the  port  or  har¬ 
bour  of  Dublin,  assisted  by  a  boat’s  crew.  During  that  day  the  whole  of  the 
crew  came  on  board.  In  the  afternoon  and  evening  of  the  1st  the  v/ind  was 
unfavourable  for  the  Castlereagli  going  to  sea,  but  a  little  before  midnight  it 
became  fair,  it  being  then  low  water,  and  she  went  out  as  soon  afterwards  as 
she  could  with  a  fair  wind.  On  the  2nd  September,  about  half-past  three 
o’clock,  she  sailed  from  the  Pigeon  Hole,  and  proceeded  on  her  voyage,  and 
ultimately,  and  not  before,  quitted  the  port  of  Dublin  about  half-past  five  on 
the  morning  of  the  2nd  September.  The  Pigeon  Hole  is  about  two  miles 
below  the  Custom-house,  and  from  the  Pigeon  Hole  to  the  mouth  of  the  port 
of  Dublin  is  two  miles  further.  At  the  trial  before  Alder  son,  J. ,  at  the  Spring 
Assizes  for  Northurrd^erland,  1833,  a  verdict  was  found  for  the  plaintiff,  sub¬ 
ject  to  the  opinion  of  the  Court  upon  the  above  case.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  sailing  of  the  Castlereagh  under  the 
circumstances  above  detailed  constituted  a  sailing  within  the  terms  of  the  war- 
ranty.  Lord  Denman,  C.  J.,  “this  is  an  action  on  a  time  policy,  the  warranty 
being,  not  to  sail  foreign  after  the  time  limited  in  the  Liberal  Premium  Club 
Rules.  I  feel  great  doubt  on  the  first  question  raised  for  the  defend-  p  ^ 
ant,  ^namely,  whether  the  rules  can  be  referred  to  for  any  purpose  L  J 

but  to  ascertain  the  times  to  which  the  vessel  is  restricted  in  sailing  to  different 
parts  of  the  world.  But  if  the  ninth  article  is  to  be  considered  as  referred  to 
by  the  policy,  the  question  then  is,  whether  that  warranty  has  been  complied 
with.  (His  Lordship  then  read  it.)  By  this  regulation  the  time  of  clearing 
is  to  be  deemed  the  time  of  sailing  ‘provided  the  ship  is  then  ready  for  sea.’ 
It  certainly  is  most  convenient  for  both  parties  to  have  such  a  stipulation  as 
this,  that  the  time  of  sailing  may  be  referred  to  a  period  of  time  capable  of 
being  ascertained  by  both  •,  and  the  time  of  clearing  is  such  a  period.  The 


(a)  5  B.  &  Ad.  1011. 
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simple  question  then  is,  whether  the  ship  was  ready  for  sea  when  she  was 
cleared?  Now  at  that  time  there  was  a  crew  engaged,  but  where  they  were, 
whether  within  ten  miles  or  forty,  does  not  appear.  It  cannot  be  said  that  the 
ship  was  ready  for  sea  when  she  had  only  the  master,  mate,  one  seaman  and 
two  boys  on  board,  and  could  not  get  down  the  Liffey  without  assistance.” 

Littledale^  J. — “  There  was  no  sailing  in  this  case  according  to  the  ordinary 
sense  of  that  word  by  the  1st  of  September^  Then  the  question  is,  first,  whether 
the  ninth  warranty,  which  gives  a  difierent  interpretation  to  the  word  ‘sailing’ 
is  to  be  considered  as  inserted  in  this  policy  ?  and  I  think  we  ought  not  to  con¬ 
strue  this  policy  so  strictly  as  to  hold  that  warranty  excluded.  The  next 
question  is,  whether  the  assured  complied  with  the  condition  of  sailing,  accord¬ 
ing  to  that  warranty?  At  the  time  when  the  clearances  were  obtained  the  crew 
were  not  actually  on  board ;  it  does  not  appear  how  that  happened,  whether 
they  were  ready  to  come  on  board  when  it  was  thought  proper  to  call  for  them, 
or  whether  they  were  at  a  distant  place,  or  dispersed  over  the  town  or  harbour 
of  Dublin;  at  all  events  they  were  not  on  board.  Then  we  have  to  inquire 
whether  the  words  ‘time  of  clearing’  in  the  warranty,  are  to  be  considered  as 
giving  a  continual  protection  down  to  the  time  when  the  crew  joined  the  ship ; 
and  I  rather  think  that  the  words  ought  not  to  be  restrained  to  the  actual  time 
r  *692  1  clearance,  but  that  the  ‘clearance’  is  a  continuing  thing,  and 

L  J  Overrides  the  whole  time  down  to  the  period  on  the  1st  September 

when  the  complete  crew  was  on  board.” 

Patteson^  J. — “I  am  also  of  opinion  that  the  plaintiff  cannot  recover.  Sup¬ 
posing  that  the  ninth  clause  of  warranty  is  to  be  considered  as  part  of  the  policy, 
I  think  the  vessel  was  not  ready  for  sea  according  to  that  clause.  The  words 
‘then  ready  for  sea,’  must  be  referred  to  the  31st  of  August^  when  she  obtained 
her  clearances,  and  at  that  time,  the  crew  appear  to  have  been  wandering  about 
Dublin,  They  were,  indeed,  engaged,  but  if  that  were  held  sufficient,  it  might 
as  well  be  said  that  a  ship  was  ready  for  sea  if  a  cargo  was  procured,  but  not 
on  board.” 

This  decision  pushes  the  principle  of  law  upon  this  subject  to  its  ultimate 
point,  for  it  appears  that  on  the  evening  of  the  1st,  the  ship  was  ready,  and 
would  have  sailed  but  for  apprehension  of  the  weather,  and  only  just  keeps 
within  the  rule  laid  down  by  Lord  Mansfield  in  the  case  of  Bond  v.  Nutt,  [a) 
who  says,  “If  the  ship  had  been  fairly  under  way,  and  afterwards  had  put 
back  from  stress  of  weather,”  it  would  have  been  a  sailing;  whereas  in  the 
present  case  the  ship  was  never  anything  but  stationary  on  the  1st.  Mr. 
Justice  Littledule's  judgment  would  appear- to  amount  to  judgment  for  the 
plaintidf,  for,  according  to  his  opinion,  the  ship  was  cleared  and  ready  for  the 
sea  on  the  1st. 

“In  insurances  at  and  from  London,  warranted  to  depart  on  or  before  a 
particular  day,  it  has  long  been  a  question,  what  shall  be  a  departure  from  the 
port  of  London;  or  rather  what  is  the  port  of  London;  and  it  is  singular  that 
this  point  has  never  yet  been  judicially  determined.  On  the  one  hand  it  is 
said,  that  the  moment  the  ship  is  cleared  out  at  the  Custom-house,  and  has  all 
her  cargo  on  board,  if  she  quit  her  moorings  in  the  river  on  or  before  the  day 
warranted,  that  the  warranty  is  complied  with.  On  the  other  side,  it  is  con¬ 
tended,  and  with  great  appearance  of  reason,  that  a  ship  is  not  ready  for  sea,  till 
r  *693  1  Custom-house  cocket  on  board  *which  is  the  final 

L  J  clearance,  and  which  she  cannot  have  till  she  arrive  at  Gravesend : 

that  till  this  cocket  is  received,  the  ship  dare  not  proceed  to  sea  under  a  penalty, 
and  till  then  is  not  entitled  to  the  drawbacks,  and  that  Gravesend  is  always 


(a)  Ante,  p.  675. 
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considered  as  the  limits  of  the  port  of  London^  and  unless  the  ship  sailed  from 
thence  on  or  before  the  day  limited,  there  is  no  inception  of  the  voyage,  and 
the  policy  is  forfeited.”  (n) 

But  the  Court  of  Common  Pleas  have  held,  in  Williams  v.  Marshnlh  (b) 
that  a  ship  was  not  to  be  considered  as  having  exported  from  the  port  of  Lon¬ 
don^  on  clearing  at  the  Custom-house  here,  nor  until  she  clears  at  Gravesend. 
Therefore  a  license  to  remain  in  force  for  the  exportation  of  the  cargo  till  the 
10th  of  September  was  not  complied  with  by  clearing  at  the  Custom-house  on 
the  9th,  and  at  Gravesend  on  the  12th  September. 

II.  The  second  species  of  warranty,  which  most  frequently  occurs  in  insu¬ 
rances,  is  that  of  sailing  under  the  protection  of  convoy  j  that  is,  certain  ships 
of  force,  appointed  by  government,  in  time  of  war,  to  sail  with  merchantmen 
from  their  port  of  discharge  to  the  place  of  their  destination,  (c)  Accordingly, 
by  the  laws  of  this,  and  of  all  other  maritime  powers,  if  the  insured  warrant 
that  the  vessel  shall  depart  with  convoy,  and  it  do  not,  the  policy  is  defeated, 
and  the  underwriter  is  not  responsible,  (rf)  We  have  already  seen,  that  every 
warranty  must  be  strictly  and  literally  complied  with  j  and  that  a  liberal  and 
substantial  performance  merely  will  not  be  sufficient.  Hence  in  a  warranty  to 
sail  with  convoy  it  becomes  material  to  consider,  what  shall  be.  deemed  a  con¬ 
voy  within  such  a  condition.  Upon  this  point  it  has  been  solemnly  settled  by 
the  Court  of  King’s  Bench,  in  the  case  of  Hibbert  v.  Pigou.  (e)  Mr.  Justice 
Willes  excepted,  who  differed  from  the  other  learned  Judges  upon  that  occasion, 
*that  it  is  not  every  single  man-of-war,  w'hich  chooses  to  take  a  p  *594  ~\ 

merchant-ship  under  its  protection,  that  will  constitute  such  a  con-  b  -I 

voy  as  a  warranty  means  5  but  it  must  be  a  naval  force  under  the  command  of 
a  person  appointed  by  the  government  of  the  country  to  which  they  belong. 

This  case  came  before  the  Court  upon  a  rule  to  shew  cause  why  the  verdict 
which  the  defendant  had  obtained,  should  not  be  set  aside  and  a  new  trial  had. 
It  was  an  action  upon  a  policy  of  insurance  on  the  ship  Arundel^  Captain 
Mann,  at  and  from  Jamaica  to  London^  warranted  to  depart  with  convoy. 
The  insurance  was  at  eighteen  guineas  per  cent,  to  return  three  per  cent,  if 
the  ship  sailed  on  or  before  the  1st  of  August.  The  facts  appearing  on  the 
report  of  Lord  Mansfield^  who  tried  the  cause,  are  these -On  the  25th  of 
July^  the  Arundel  sailed  from  Morant  harbour  to  Kingston,  where  she  met 
the  Glorieux  man-of-war.  Captain  Cadogan,  who  was  likewise  on  his  way  to 
join  Admiral  Graves  at  Bluejields.  Lord  Rodney  had  appointed  Admiral 
Graves  to  rendezvous  at  Bluejields,  in  order  to  take  the  fleet  of  merchant-ships, 
which  were  to  sail  from  thence  upon  the  1st  of  August,  under  his  command, 
and  to  convoy  them  to  Great  Britain.  Captain  Mann,  upon  their  meeting  in 
Kingston  harbour,  asked  for  sailing  orders  from  Captain  Cadogan,  who  said, 
he  had  none,  not  having  himself  at  that  time  joined  the  admiral :  but  he  was 
sure  that  Admiral  Graves  would  not  sail  from  Bluejields  till  the  Glorieux  joined 
him.  However,  if  he  should  have  sailed,  he,  Captain  Cadogan,  would  give 
Captain  Mann  sailing  orders,  and  take  every  care  of  the  Arundel  in  his  power. 
They  proceeded  together,  and  arrived  at  Bluejields  on  the  28lh  of  July ;  but 
they  found  that  Admiral  Graves  had  sailed  two  days  before.  The  Glorieux 
and  Arundel  then  sailed  from  Bluejields,  the  former  firing  guns,  giving  signals, 
and  behaving  in  every  respect  like  a  convoy.  Upon  the  5th  of  August,  a  sig¬ 
nal  was  made,  that  the  fleet  was  in  sight;  and  on  the  7th,  they  joined  the  fleet 


(a)  Park  Ins.  692.  (i)  2  Marsh.  92. 

(c)  Postlethw.  Diet.  tit.  Convoy. 

(c?)  1  Emerigon,  Traite  des  Assurances,  164. 

(c)  23  Geo.  3,  1783.  Park  Ins.  694. 
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off  Cape  Antlionio,  The  Arundel  was  afterwards  lost,  in  September^  in  a 
r  *695  1  storm,  which  dispersed  the  whole  *fleet,  and  in  which  a 

L  J  vast  number  of  the  ships  perished.  Upon  this  evidence,  the  jury 

were  of  opinion,  under  the  direction  of  the  Chief  Justice,  that  the  terms  of  the 
warranty  had  not  been  performed,  and  they  therefore  found  a  verdict  for  the 
underwriters,  the  defendants.  After  this  question  had  been  fully  argued  at  the 
Bar,  the  three  Judges,  Mr.  Justice  Ashurst  being,  at  that  time,  one  of  the 
Lords  Commissioners  of  the  Great  Seal,  delivered  their  opinions  severally. 

Lord  Mansfield. — “Though  the  underwriters  and  insured  are  equally  inno¬ 
cent,  yet  I  cannot  help  saying  that  now,  as  well  as  at  the  trial,  my  inclination 
led  me  to  wish  that  the  plaintiffs  were  in  the  right.  But  the  more  it  is  argued 
it  is  the  less  liable  to  dispute.  There  are  hypothetical  contracts  and  conditional 
contracts.  In  the  former,  the  contract  depends  upon  an  event  taking  place ; 
there  is  no  latitude ;  no  equity ;  the  only  question  is,  has  that  event  happened  ? 
But  conditional  contracts  admit  of  a  more  liberal  construction.  Now  the  only 
question  upon  this  contract  is,  whether  this  ship  has  departed  with  convoy  ? 
A  great  deal  must  be  referred  to  the  usage  of  merchants.  The  government 
appoints  a  convoy  for  the  trade,  and  also  names  a  place  of  rendezvous.  Then 
comes  the  reference  to  the  usage  of  merchants  •,  the  voyage  is  begun  at  Kings¬ 
ton^  but  the  risk  only  commences  at  Bluefields.  Now,  though  Lord  Rodney 
desires  the  captain  of  the  Glorieux  to  take  any  ships  he  may  pick  up  in  his 
way^  and  convoy  them  to  Bluefields^  yet  the  warranty  in  the  policy  by  the 
usage  does  not  require  convoy  to  Bluefields.  The  second  reference  to  the  usage 
of  merchants  is,  what  is  esteemed  a  convoy  by  merchants  ?  A  convoy  is  a 
naval  force  under  the  command  of  that  person  whom  government  has  appointed. 
They  trust  to  the  knowledge  of  government,  which  must  be  supposed  to  be 
better  acquainted  with  the  plans  and  force  of  the  enemy,  and  with  the  strength 
necessary  to  repel  their  attempts.  Now  this  is  a  general  usage  to  which  matters 
of  this  kind  are  referred.  Then  let  us  see  what  the  case  is  here.  Lord  Rodney 
r  *696  ~1  Admiral  Graves  to  go  with  ten  sail  of  *the  line  to  Bhie- 

L  J  fields,  and  from  thence  to  convoy  the  Jamaica  trade  to  Great 

Britain.  When  they  come  to  the  place  of  rendezvous,  they  taking  sailing 
orders  from  the  admiral,  which  are  essential  to  convoy,  as  by  them  they  know 
the  signals  for  what  places  they  are  to  steer,  in  case  of  dispersion  by  storm,  or 
any  other  just  cause.  («)  Admiral  Graves,  on  the  26th  of  July,  for  reasons 
best  known  to  himself,  thinks  he  has  got  all  the  ships  for  which  he  ought  to 
stay,  and  proceeds  on  his  voyage.  He  leaves  no  orders  for  the  Glorieux  to 
follow  him  to  Cape  Anthonio’,  and  though  it  is  very  true  that  it  is  in  the  power 
of  the  commander-in-chief  to  change  the  place  of  rendezvous,  yet  in  this  case 
it  is  not  true,  as  was  supposed  in  evidence,  that  Cape  Anthonio  was  appointed. 
At  the  time  of  sailing  from  Bluefields,  the  Glorieux  was  no  part  of  the  convoy : 
for  she  did  not  come  there  till  two  days  after  the  fleet  was  gone.  Upon  these 
facts  it  did  appear  to  me,  and  to  the  jury  at  the  trial,  that  the  warranty  was  not 
complied  with.  I  continue  of  the  same  opinion  now,  and  that  this  rule  should 
be  discharged.” 

The  rule  for  a  new  trial  was  therefore  discharged. 


(a)  I  have  met  with  a  case  of  Verdon  v.  Wilmot,  at  Guildhall,  July,  1844,  in  the  time 
of  Lord  Chief  Justice  Lee,  where  the  ship  insured  had  departed  from  London,  and  arrived 
at  the  Downs  22nd  of  August,  where  the  Grafton  and  Lenox  (the  convoy)  were  under  sail, 
and  the  captain  sent  one  of  his  men  on  board  for  sailing  orders,  which  were  refused ;  but  the 
commodore  said,  Keep  on,  and  I  will  take  care  of  you and  the  ship  being  lost  that  night 
by  striking  on  the  shore,  the  question  was,  If  the  ship  was  put  under  convoy,  having  no 
sailing  orders!  And  it  was  held  she  was,  and  the  plaintiff  had  a  verdict.  Note  to  the  third 
edition  of  Park  Ins. 
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This  question,  respecting  the  necessity  of  having  sailing  instructions  from 
the  commander  of  the  convoy,  came  on  to  be  considered  in  the  Court  of  Com¬ 
mon  Pleas,  in  Webb  v.  Thomson^  [b)  upon  a  motion  for  a  new  trial,  when  Mr. 
Justice  Bidler^  in  the  absence  of  Lord  Chief  Justice  Eyre^  said: — “Had  not 
my  Lord  mentioned  that  the  verdict  was  entirely  to  his  satisfaction,  I  should  not 
decide  upon  this  application  in  the  first  instance.  The  case  is  here  brought  to 
a  question  ^of  law.  In  point  of  law,  then,  the  general  proposition  p  ^5^597  ~\ 

is,  that  sailing  instructions  are  necessary.  I  have  never  decided  ^  J 

this  case  myself,  but  it  has  often  been  determined  at  Guildhall.  I  do  not  say 
that  there  may  not  be  cases  in  which  they  may  be  dispensed  with.  In  Hibbert 
V.  Pigou,  my  expression  is,  ‘It  is  not  necessary  to  say  whether  sailing  orders 
are  essential  or  not;  as  at  present  advised,  I  do  not  say  that  they  are  absolutely 
necessary.’  The  case  of  Victoria  v.  Cleeve  goes  no  further,  [a)  If  the  cap¬ 
tain,  from  any  misfortune,  from  stress  of  weather,  or  other  circumstances,  be 
absolutely  prevented  from  obtaining  his  instructions,  still  it  is  a  departure  with 
convoy  |  but  then  he  must  take  the  earliest  opportunity  to  obtain  them.  Gen¬ 
erally  speaking,  unless  sailing  instructions  are  obtained,  the  warranty  is  not 
complied  with :  the  captain  cannot  answer  signals ;  he  does  not  know  the  place 
of  rendezvous  in  case  of  a  storm ;  he  does  not  in  effect  put  himself  under  the 
protection  of  the  convoy,  and  therefore  the  underwriters  are  not  benefited.” 
The  other  Judges  concurred  in  this  opinion. 

In  a  still  later  case  of  France  v.  Kirivan.,  (b)  in  an  action  on  a  policy  of  insu¬ 
rance  on  the  ship  Potoinack,  at  and  from  Jamaica  to  London,  warranted  to 
depart  with  convoy  from  the  place  of  rendezvous  on  or  before  the  1st  of  August, 
1705,  it  was  admitted  that  the  vessel  never  had  got  so  near  to  the  admiral,  who 
had,  in  fact,  left  the  place  of  rendezvous  before  the  Potomack  arrived  there,  as 
to  obtain  sailing  orders  when  he  lost  sight  of  the  convoy,  and  was  afterwards 
taken.  The  plaintiffs’  object  was  to  get  a  decision  upon  the  point,  how  far 
sailing  instructions  were  essential  to  the  sailing  with  convoy  ?  (c) 

Lord  Kenyon  expressed  the  strong  inclination  of  his  opinion  to  be,  that  they 
were  essential,  but  would  not  decide  it,  as  this  vessel  had  never,  in  fact,  joined. 
The  plaintiffs  were  nonsuited. 

^Monsieur  D'Emerigon,  («)  a  very  distinguished  French  writer  p  «09g  "i 
upon  this  branch  of  jurisprudence,  puts  this  case  “  On  avoit  fait  L  J 

des  assurances  sur  un  navire,  de  sorte  de  Marseille  jusq’aux  Detroit  de  Gibral¬ 
tar,  et  dans  la  police  il  etoit  dit  que  le  navire  partiroit  de  Marseille  sous  I’escorte 
d’un  batiment  de  roi  •,  autrement  assurance  nulle.  Une  fregate  chargee  de  mu¬ 
nitions  de  guerre  pour  Algesiras,  se  trouvoit  a  VEstaque.  Le  navire  assure 
mit  a  la  voile  sous  les  auspices  de  cette  fregate,  que  lui  accorda  protection,  et 
qui  partit  en  raeme  temps.  Consulte  sur  ce  cas,  je  fus  d’avis  que  si  le  navire 
etoit  pris  par  les  ennemis,  les  assureurs  seroient  fondes  a  refuser  le  payment  de 
la  perte ;  car  autre  chose  est  d’etre  sous  I’escorte  d’un  batiment  du  roi,  et  autre 
chose  est  de  naviguer  simplement  sous  ses  auspices.” 

Having  seen  what  shall  be  deemed  a  convoy,  let  us  proceed  to  consider  what 
shall  be  a  departure  with  convoy  within  the  meaning  of  a  warranty  to  depart 
with  convoy. 

In  the  case  of  Lilley  v.  Ewer,  (6)  which  was  an  action  brought  against  an 
underwriter  for  a  return  of  premium.  The  policy  was  on  the  ship  the  Parker 


(6)  1  Bos.  &  Pull.  5.  (a)  See  post,  p.  700. 

(6)  Sittings  at  Guild,  after  Mich.  38  Geo.  3.  Park  Ins.  699. 

(c)  See  a  very  elaborate  judgment  of  Lord  Eldon  on  this  point  in  the  case  of  Anderson 
V.  Pitcher,  1  Bos.  &  Pull.  264. 

(a)  1  Emerigon,  p.  171. 

VoL.  VII.— A  2 


(6)  1  Doug.  72. 
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Galley^  “at  and  from  Venice  to  the  Currant  hUmds^  and  at  and  from  thence 
to  London^"  at  a  premium  of  five  guineas  per  cent,  “to  return  two  per  cent, 
if  the  ship  sailed  with  convoy  from  Gibraltar^  and  arrived.”  The  ship  touched 
at  Gibraltar  on  her  way  home,  and  sailed  from  thence  under  convoy  of  the 
Zephyr  sloop  of  war,  but  the  convoy  was  destined  only  to  go  to  a  certain  lati¬ 
tude,  about  as  far  as  Cape  Finisterre^  being  ordered  on  to  the  Lisbon  station ; 
and  accordingly  the  ship  and  convoy  separated,  and  the  ship  arrived  safe  at 
London.  The  only  question  in  the  case  was,  whether  by  the  terms  of  the 
policy,  the  condition  for  the  return  of  premium  was  a  departure  from  Gibral¬ 
tar  with  such  convoy  as  could  be  met  with,  for  whatever  part  of  the  voyage 
that  might  happen  to  be,  or  a  departure  with  convoy  for  the  voyage?  The  trial 
came  on  before  Lord  Mansfield  and  a  common  jury,  when  a  verdict  was  found 
for  the  plaintiffs. 

r  *699  1  having  been  obtained  to  show  cause  why  there  should 

L  '  J  not  be  a  new  trial ;  the  evidence  from  his  Lordship’s  report  appeared 
to  be  thus : — That  the  plaintiffs  had  called  witnesses  (one  of  whom  was  Mr. 
Gorman,  an  eminent  merchant)  to  prove  that  for  some  years  past,  when  convoy 
for  the  voyage,  or  the  whole  voyage  was  intended,  those  explanatory  words 
had  been  added,  and  that  by  this  usage,  the  expressions  of  “sailing  with  con¬ 
voy,”  and  “sailing  with  convoy  for  the  voyage,”  had  received  distinct  technical 
meanings  :  “with  convoy,”  signifying  whatever  convoy  the  ship  should  depart 
with,  whether  for  a  greater  or  less  part  of  the  voyage.  Several  policies  were 
also  produced,  which  had  been  filled  up  at  the  office  of  the  same  broker,  who 
had  prepared  that  which  had  given  occasion  to  this  cause,  in  which  the  words 
“for  the  voyage,”  or  “for  England were  added.  The  captain  proved,  that 
at  the  time  when  he  left  Gibraltar^  no  other  convoy  was  to  be  had.  The  wit¬ 
nesses  for  the  defendant  swore,  that  they  understood  the  words  “with  convoy,” 
to  mean,  convoy  for  the  voyage  5  and  the  broker  said,  that,  at  the  time  this 
policy  was  signed,  he  understood  and  apprehended  it  was  so  understood  by  all 
the  parties,  that  the  convoy  was  to  be  for  the  voyage,  and  that  the  return  was 
such  as  was  usual,  when  convoy  for  the  voyage  was  meant.  His  Lordship, 
after  stating  the  evidence,  said,  “That  when  the  case  was  opened,  he  thought, 
on  the  face  of  the  policy,  that  the  words  must  mean  for  the  voyage.  He  had 
not  admitted  the  counsel  to  ask  the  opinion  of  the  witnesses  on  the  construc¬ 
tion  ;  but  to  learn  whether  there  was  any  usage  in  this  case,  which  would  give 
a  fixed  technical  sense  to  the  words.  This  was  a  question  of  fact  to  be  ascer¬ 
tained  by  evidence,  and  proper  for  the  consideration  of  a  jury.” 

The  case  was  fully  argued  at  the  Bar. 

Lord  Mansfield. — “On  the  words  I  was  strongly  of  opinion,  that  the  policy 
meant  the  departure  with  convoy  intended  for  the  voyage.  The  parties  could 
not  mean  a  departure  with  convoy,  which  might  be  designed  to  separate  from  the 
r  *700  1  ^  minute  or  two  5  though  when  convoy  for  the  whole  of 

L  J  a  voyage  is  clearly  intended,  an  unforeseen  separation  is  an  acci¬ 

dent,  to  which  the  underwriter  is  liable ;  for  the  meaning  of  such  a  warranty 
is  not  that  the  ship  and  convoy  should  continue  and  arrive  together.  But  I  still 
think  that  the  evidence  was  properly  admitted  at  the  trial  of  this  cause ;  because 
the  sense  contended  for  by  the  plaintiffs,  was  not  inconsistent  with  the  words 
of  the  policy,  and,  therefore,  it  was  material  to  see  what  the  usage  was.  I 
laid  great  stress  on  Mr.  Gorman’s  testimony.  I  did  not  consider  him  as  a 
common  witness.  However,  it  seems,  from  what  1  have  heard  since,  that  the 
people  in  the  city  are  dissatisfied  with  the  verdict,  and  think  the  evidence  of 
the  plaintiff’s  witnesses  was  founded  on  a  mistake.  Certainly  critical  niceties 
ought  not  to  be  encouraged  in  commercial  concerns  5  and  wherever  you  render 
additional  words  necessary,  and  multiply  them,  you  also  multiply  doubts  and 
criticisms.  It  may  be  hard,  because  words  have  been  added  in  some  instances, 
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to  force  a  construction  in  this  case,  from  the  omission  of  them.  The  question 
is  of  great  importance.” — The  rule,  therefore,  was  made  absolute,  (a) 

Even  where  the  ship  has  by  tempestuous  weather  been  prevented  from  join¬ 
ing  the  convoy  at  all,  at  least,  of  receiving  the  orders  of  the  commander  of  the 
ships  of  \var,  if  she  do  every  thing  in  her  power  to  effect  it,  it  shall  be  deemed 
a  sailinor  with  convoy,  within  the  terms  of  the  warranty. 

In  the  case  of  Victoria  v.  C/eere,  {b)  the  plaintiff  had  insured  on  goods  in  the 
John  and  Jane,  from  Gottenbiirg  to  London,  with  a  warranty  to  depart  with 
convoy  from  Fleckcry.  In  July,,  1744,  the  ship  sailed  from  Gottenburg  to 
Fleckery^  and  there  she  waited  for  convoy  two  months.  On  the  21st  of  Sep¬ 
tember,,  at  nine  in  the  morning,  three  men-of-war,  \vho  had  one  hundred  mer¬ 
chant  ships  in  convoy,  stood  off  Fleckery,  and  made  a  signal  for  the  ships  there 
to  come  out,  and  likewise  *sent  in  a  yawl  to  order  them  out.  There  p  "i 

were  fourteen  ships  waiting,  and  the  John  and  Jane  got  out  by  ^  ^  ■ 

twelve  o’clock,  and  one  of  the  first ;  the  convoy  having  sailed  gently  on,  and 
beinff  two  leagues  ahead.  It  was  a  hard  gale,  and  by  six  in  the  afternoon,  the 
ship  came  up  with  the  fleet;  but  could  not  get  to  either  of  the  men-of-war  for 
sailing  orders,  on  account  of  the  gale  of  wind.  It  was  stormy  all  night,  and 
at  day-break  the  ship  in  question  was  in  the  midst  of  the  fleet ;  but  the  weather 
w’as  so  bad,  that  no  boat  could  be  sent  for  sailing  orders.  A  French  privateer 
had  sailed  amongst  them  all  night ;  and  it  being  fogg^’’  on  the  22nd,  attacked  the 
John  and  Jane  about  two,  ^vho  kept  a  running  fight  till  dark,  which  was 
renewed  the  next  morning,  when  she  was  taken.  For  the  defendant  it  was 
insisted,  that  this  ship  was  never  under  convoy,  nor  is  ever  considered  so,  till 
they  have  received  sailing  orders ;  and  if  the  weather  would  not  permit  the 
captain  to  get  them,  he  should  have  gone  back. 

But  the  Chief  Justice  and  the  jury  were  of  opinion,  that  as  the  captain  had 
done  every  thing  in  his  power,  it  was  a  departing  with  convoy :  and  those 
agreements  are  never  confined  to  precise  words ;  as  in  the  case  of  departing 
with  convoy  from  London,  when  the  place  of  rendezvous  is  Spithead,  a  loss 
in  going  thither  is  within  the  policy.  So  the  plaintiff*  recovered. 

But  it  is  evident  from  all  that  has  been  said,  that  if  there  be  an  opportunity 
of  convoy  ;  if  the  convoy  throw  out  repeated  signals  to  join ;  and  by  the  negli¬ 
gence  and  delay  of  the  captain  of  the  insured  ship,  the  opportunity  be  lost,  the 
warranty  to  depart  with  convoy  is  not  complied  with,  and  the  underwriter  is 
discharged. 

Thus  in  Taylor  v.  Woodness,  (a)  which  was  an  action  on  ^a  ^  *702  J 
policy  of  insurance  tried  before  Lord  Mansfield,,  the  plaintiff*  was  L  J 

nonsuited,  there  being  a  warranty  to  depart  with  convoy  :  and  it  appearing  from 
the  evidence,  that  the  commodore  of  the  convoy  had  made  signals  for  sailing 
from  Spithead  to  St.  Helen’’ s  the  night  before,  and  had  made  repeated  signals 
the  next  morning  from  seven  o’clock  till  twelve,  notwithstanding  which,  the 
ship  insured  had  neglected  to  sail  with  him  and  did  not  sail  till  two  hours  after, 
in  consequence  of  which  she  was  taken  by  a  privateer. 

Although  we  have  thus  seen,  that  a  ship  must  not  voluntarily  depart  from 
convoy  during  the  voyage,  yet  this  species  of  warranty  must  always  be  con¬ 
strued  with  reference  to  the  usage  of  trade,  and  to  the  orders  of  government. 
For  if  the  course  upon  a  particular  voyage  has  been  to  have  a  relay  of  convov, 


(а)  The  new  trial  came  on  before  Lord  Mansfield  at  the  Sittings  after  Trin.  Term,  19 
Geo.  3,  when  the  verdict  was  found  for  the  defendant.  Doug.  74,  note  (7). 

(б)  2  Str.  1250. 

(a)  Sit.  at  Guild.  Hil.  Vac.  4  Geo.  3.  Park  Ins.  707.  As  to  the  duty  of  the  officers 
appointed  for  convoy  to  merchant  ships,  see  it  prescribed  in  the  stat.  of  the  13  Car.  2,  stat. 
1,  c.  9,  art.  17 ;  which  regulations  were  confirmed  by  the  22  Geo.  2,  c.  33,  s.  2,  art.  17. 
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protecting  the  trade  from  one  port  to  another ;  or  if  government  appoint  a  con¬ 
voy  to  escort  the  trade  of  a  place  to  a  given  latitude  and  no  farther ;  and  there 
be  no  other  convoy  on  that  station,  a  vessel,  taking  the  advantage  of  such  a 
convoy,  has  complied  with  the  warranty  to  sail  with  convoy  for  the  voyage. 

Thus  in  the  case  of  Smith  v.  Readshaw,  (a)  which  was  an  insurance  on  the 
ship  William^  “at  and  from  London  to  Jamaica,"  warranted  to  depart  with 
convoy  for  the  voyage,  Lord  Mansfield,  in  the  course  of  his  summing  up  to 
the  jury,  said, — “A  warranty  to  sail  with  convoy  means  with  such  a  convoy 
as  government  pleases  to  appoint  |  and  whether  it  consists  of  separate  ships  at 
different  stations  or  not,  it  is  a  convoy  for  the  voyage ;  therefore  on  that  point 
there  is  no  doubt. 

The  same  doctrine  was  held  by  Lord  Kenyon,  in  De  Garey  v.  Claggett,  [h) 
which  was  an  action  on  a  policy  of  insurance  at  and  from  Cadiz  to  Amster¬ 
dam,  warranted  to  sail  with  convoy  for  the  voyage.  The  ships  insured  had 
r  *703  1  ^^om  Cadiz  under  a  British  convoy ;  and  were  lost  before 

L  J  they  ^reached  the  Downs,  where  it  was  alleged  they  were  to  have 

taken  a  fresh  convoy  for  Amsterdam,.  The  underwriters  insisted  that  the  con¬ 
voy  should  have  been  direct  to  Amsterdam.  The  assured,  on  the  other  hand, 
contended,  that  all  convoy  must  be  according  to  usage,  and  that  in  many  voy¬ 
ages  there  is  no  such  thing  as  a  direct  convoy,  but  that  the  vessels  proceed  by 
relays  of  convoy  from  stage  to  stage.  The  special  jury,  with  Lord  Kenyon’s 
approbation,  gave  a  verdict  for  the  plaintiffs.  And  although  in  that  case,  it  is 
true,  the  underwriter  had  adjusted  the  policy  with  full  knowledge  of  all  the 
circumstances,  M^hich  his  Lordship  seemed  to  think  conclusive,  yet  there  were 
other  causes  on  the  same  policy,  where  there  was  no  adjustment ;  and  upon 
Lord  Kenyon  and  the  jury  declaring  that,  without  considering  the  adjustment, 
they  thought  the  warranty  had  been  complied  with,  the  plaintiff  had  a  verdict, 
and  no  motion  was  ever  made  for  a  new  trial  in  any  of  these  causes. 

So  also  the  Court  of  Common  Pleas  decided  in  D’Eguino  v.  Bewicke  (c) 
which  was  an  action  on  a  policy  on  the  ship  Little  Betsey,  at  and  from  Lon¬ 
don  to  St.  Sebastian,  warranted  to  sail  with  convoy.  The  ship  sailed  with 
other  vessels  under  convoy  of  several  ships  of  war :  and  after  a  certain  latitude, 
the  Weazel,  one  of  the  men-of-war,  was  detached  to  convoy  the  Spanish 
ships :  but  the  captain  of  that  ship  had  orders  to  go  with  the  St.  Sebastian 
ships  no  further  than  Bilboa,  and  in  fact  he  went  no  farther.  A  verdict  passed 
for  the  plaintiff.  When  the  case  came  on  before  the  Court  on  a  motion  for  a 
new  trial,  it  was  argued  for  the  underwriters,  that  warranties  are  to  be  strictly 
complied  with ;  and  that  however  near  the  port  of  St.  Sebastian  might  be  to 
Bilboa,  yet  the  principle  was  the  same ;  and  that  a  convoy  to  the  latter  place 
could  no  more  be  construed  to  be  a  convoy  to  the  former,  than  a  convoy  to  the 
Cape  of  Good  Hope  could  be  a  convoy  to  the  East  Indies,  and  for  this  was 
cited  Hibbert  v.  Pigou.  [d) 

r  *704  1  Justice  “The  case  of  Hibbert  v.  Pigou  is  not 

L  J  applicable  to  this,  for  there  a  convoy  was  appointed  and  actually 

sailed  from  Jamaica  to  England;  as  to  the  instance  put  at  the  Bar  of  a  convoy 
to  the  Cape  of  Good  Hope,  I  entirely  differ  from  the  counsel  on  that  point ; 
for  if  Government  thought  a  convoy  to  the  Cape  was  a  sufficient  protection  to 
the  East  India  trade,  and  the  usage  were  for  the  East  India  ships  to  sail  with 
a  convoy  only  to  the  Cape,  and  to  consider  that  as  the  East  India  convoy, 
and  no  other  convoy  was  appointed  to  the  East  Indies,  I  should  hold  that  the 


(а)  London  Sittings  after  Easter,  1781.  Park  Ins.  708. 

(б)  London  Sittings  after  Mich.  1795.  Park  Ins.  708. 

(c)  2  H.  Black.  551.  (d)  Ante,  p.  693. 
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warranty  was  complied  with ;  though  I  agree,  if  there  was  another  convoy  to 
the  East  Indies,  it  would  be  otherwise.  The  captain  of  a  merchant-ship  has 
nothing  to  do  with,  nor  can  he  know  the  instructions  from  the  Admiralty  to  the 
King’s  officers,  but  must  take  such  convoy  as  he  finds.  I  am,  therefore,  of 
opinion  that  there  is  no  ground  for  this  motion.”  Rule  refused. 

III.  The  third  and  last  species  of  warranty  which  is  now  to  claim  our  atten¬ 
tion,  is  that  of  neutrality.  This  differs  from  the  two  preceding  ones  in  this 
respect,  that  inasmuch  as  in  the  former  the  policy  was  only  avoided  by  the 
breach,  but  in  this  case  if  the  warranty  is  not  complied  with,  the  policy  is  void 
in  the  commencement,  on  account  of  fraud.  We  saw  in  a  former  part  of  this 
section,  that  the  Judges,  in  the  case  of  Lothian  v.  Henderson,  (a)  had  no  doubt 
that  when  the  description  in  the  policy  in  that  case  was  “on  the  good  ship 
called  the  Catharine,^'  an  ‘‘•American  vessel,”  that  this  was  an  express  war¬ 
ranty  that  she  was  an  American,  w'hich  was  a  neutral  nation  in  the  war. 

Thus  in  Woohner  v.  Midlrnan,  (b)  on  a  special  case  reserved  for  the  opinion 
of  the  Court,  it  appeared  that  an  action  was  brought  for  the  recovery  of  a  total 
loss  on  a  policy  of  insurance  made  on  goods,  on  board  the  ship  Bona  Fortuna, 
at  and  from  North  Bergen  to  any  ports  or  places  whatsoever,  until  her  safe 
arrival  in  London,  “warranted  neutral  ship  and  ^property.”  The 


ship,  with  the  goods  so  being  on  board  her,  after  her  departure 


[  n05  ] 


from  North  Bergen,  and  before  her  arrival  at  London,  proceeding  on  her 
voyage,  was,  by  force  of  the  winds  and  stormy  weather,  wrecked,  cast  away, 
and  sunk  in  the  seas,  and  the  said  goods  were  thereby  wholly  lost.  The  ship 
called  Im  Bona  Fortuna,  at  and  before  the  time  she  was  lost,  was  not  neutral 
property,  as  warranted  by  the  said  policy.  The  question  was,  whether  under 
such  circumstances  the  plaintiff  could  recover?  Lord  Mansfield,  after  hearing 
counsel  for  the  plaintiff,  stopped  those  for  the  defendant,  saying,  the  point  was 
too  clear  to  be  argued.  There  was  a_  falsehood  with  respect  to  the  thing 
insured,  for  he  insured  neutral  property  when  it  was  not  so,  therefore  there  is 
no  contract.  We  must  give  judgment  for  the  defendant. 

And  in  the  case  of  Tabhs  v.  Bendlehack  (c)  it  was  held,  that  an  American 
by  birth,  who  has  resided  for  some  years  with  his  family  in  England,  though 
himself  has  been  occasionally  in  America,  is  so  far  to  be  considered  as  a 
British  subject,  that  if  a  ship  of  his  be  warranted  American  property  it  is  not 
to  be  deemed  so,  though  the  vessel  was  built  in  America  and  registered  there, 
and  such  a  plaintiff  in  an  action  upon  a  policy  of  insurance  was  nonsuited. 

The  plaintiffs  in  the  case  of  Eden  and  another  v.  Parkinson,  id)  insured 
the  ship  the  Yonge  Herman  Hiddinga,  and  her  cargo,  “at  and  from  D Orient 
to  Rotterdam,  warranted  a  neutral  ship  and  neutral  property.”  The  ship 
being  captured  in  the  course  of  her  voyage  by  some  English  men-of-war,  the 
plaintiffs  brought  this  action  against  the  defendant,  one  of  the  underwriters  on 
the  policy,  stating  in  their  declaration,  that  the  defendant  subscribed  the  policy 
on  the  28th  of  November,  1780,  and  averring  that  the  ship  and  cargo  were  at 
that  time  neutral  property.  The  trial  came  on  before  Lord  Mansfield  at  Guild¬ 
hall,  when  a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court  upon  a  case  stating,  that  ^the  ship  in  question  sailed  from  p  q 

H  Orient,  on  the  voyage  insured,  on  the  11th  of  December,  1780,  k  *  J 
having  the  insured  cargo  on  board,  and  both  the  ship  and  cargo  were  neutral 
property  at  the  time  of  the  ship’s  departure  from  H  Orient,  and  so  continued 
until  the  20th  of  December,  1780,  on  which  day  hostilities  having  commenced 


(a)  3  B.  &  P.  499,  ante,  p.  664.  (h)  4  Burr.  1419;  1  Black.  427. 

(c)  4  Esp.  108,  and  3  Bos.  &  Pull.  207,  note  S.  C. 

(fl?)  Doug.  732. 
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between  the  English  and  the  Dutch^  the  Dutch  ceased  to  be  a  neutral  power, 
and  the  ship  and  cargo  ceased  to  be  neutral  property.  They  were  taken  on 
the  25th  of  December^  1780,  and  condemned  as  lawful  prize,  in  the  Admiralty 
Court,  on  the  19th  of  February^  1781. 

Lord  Mansfidd.^^^Mjxciy  points  have  been  gone  into  in  the  argument  on 
both  sides  at  the  Bar,  w'^hich  are  not  necessary  for  the  decision  of  this  case. 
For  instance,  there  is  no  doubt  but  you  may  warrant  a  future  event.  But  the 
single  question  here  is,  what  is  the  meaning  of  this  policy  ?  I  had  not  a  par¬ 
ticle  of  doubt  at  the  trial,  and  I  know  the  jury  had  none ;  but  Mr.  Lee  pressed 
for  a  case,  and  I  granted  one  out  of  respect  to  him.  What  is  the  case  ?  It  is 
an  insurance  upon  a  ship  and  her  cargo,  at  and  from  L'  Orient  to  Rotterdam. 
The  insured  warrant  them  neutral,  and  the  defendant  would  have  the  Court  to 
add,  by  construction,  ‘and  so  shall  continue  during  the  whole  voyage.’  The 
contract  is  not  so.  The  insured  tell  the  state  of  the  ship  and  goods  then,  and 
the  insurers  take  upon  themselves  all  future  events  and  risks,  from  men-of-war, 
enemies,  detention  of  princes,  &;c.  The  parties  themselves  could  not  have 
changed  the  nature  of  the  property ;  but  they  did  not  mean  to  run  the  risk  of 
the  War.  If  it  made  a  difference  what  country  the  property  belonged  to,  the 
underwriters  should  have  inquired.  The  risk  of  future  war  is  taken  by  the 
underwriter  of  every  policy.  By  an  implied  warranty  every  ship  must  be 
tight,  staunch,  and  strong ;  but  it  is  sufficient  if  she  shall  be  so  at  the  time  of 
her  sailing.  She  may  cease  to  be  so  in  twenty -four  hours  after  her  departure, 
and  yet  the  underwriter  will  continue  liable.  The  case  of  Lilly  v.  Ewer^  [d) 
r  *707  *1  quite  the  other  way.  The  decision  *there  was,  that  the  ship 

^  must  sail  with  convoy,  according  to  the  usage  of  the  trade ;  that 

is,  convoy  destined  to  go  as  far  as  usual  in  that  voyage.  The  present  is  the 
clearest  case  that  can  be.  The  warranty  is,  that  things  stand  so  at  the  time,  not 
that  they  shall  continue.” 

The  postea  was  delivered  to  the  plaintiffs. 

And  afterwards  in  a  subsequent  case  of  Saloucci  v.  Johnson^  {a)  in  the 
course  of  the  argument  Mr.  Justice  Bidler  said,  “I  do  not  agree  with  the 
counsel,  who  contend,  that  the  property  must  continue  neutral  during  the  whole 
voyage ;  if  it  be  neutral  at  the  time  of  sailing,  and  a  war  break  out  the  next 
day,  the  underwriter  is  liable.” 

And  in  a  still  later  case  of  Tyson  v.  Gurney^  {h)  which  came  on  for  trial 
before  Lord  Kenyon  at  Guildhall.,  this  point  was  one  amongst  others  saved  for 
the  opinion  of  the  Court  of  King’s  Bench.  But  when  the  case  came  on  to  be 
argued,  the  counsel  for  the  defendant  abandoned  the  objection  upon  the  author¬ 
ity  of  Eden  v.  Parkinson.,  and  Saloucci  v.  Johnson. 

I  now  propose  to  consider  the  important  question  which  has  met  with  much 
discussion,  viz  :  how  far  the  Courts  of  Law  in  this  country  have  held  the  sen¬ 
tences  of  foreign  Courts  of  Admiralty,  to  be  conclusive  evidence  that  the  pro¬ 
perty  was  not  neutral^  so  as  to  discharge  the  underwriters and  I  shall  first 
refer  to  some  important  cases  decided  in  the  Court  of  Admiralty  on  this  point. 

The  first  case  which  I  shall  mention  is  that  of  “The  Flad  Oyen^  Martenson, 
master,”  in  which  judgment  was  delivered  in  the  High  Court  of  Admiralty, 
January  16th,  1799.  (c)  This  was  the  case  of  an  English  prize  ship  carried 
into  a  neutral  country  and  there  sold  under  the  sentence  of  condemnation  by 
the  French  consul,  and  taken  the  12th  January,  1798.  The  claim  was  given 
on  behalf  of  the  purchaser  a  Danish  merchant.  For  the  claimant  it  was  con¬ 
tended  that  there  was  nothing  illegal  in  a  sentence  of  condemnation  in  a  neutral 


(c?)  Vide  antCy  p.  698. 
(6)  3  T.  R.  477. 


(a)  See  ante^  p.  307,  and  joos/. 
(c)  1  Rob.  A.  R.  134. 
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^country,  into  which  the  captors  had  carried  the  prize  ship  :  and  p  *709  n 
they  quoted  books  of  authority  on  this  point,  (a)  Sir  W.  Scott  ^  J 

now  delivered  judgment.  ‘^This  is  the  case  of  a  ship  taken  by  a  French 
privateer  and  carried  into  Bergen  in  Norway^  where  it  appears  she  underwent 
a  sort  of  process,  which  terminated  in  a  sentence  of  condemnation,  pronounced 
by  the  French  consul ;  and  under  that  sentence  she  is  asserted  to  have  been 
transferred  to  the  present  neutral  proprietor.  The  sale  was  conducted  by  public 
auction  5  but  it  appears  that  the  very  person  who  was  the  purchaser  in  that  case, 
was  likewise  the  actual  seller,  and  stood  in  the  capacity  of  general  agent,  at 
this  place,  for  the  French  nation.  She  was  put  up  to  auction,  there  was  no 
bidder  whatever,  and  she  was  purchased  by  himself  under  the  denomination  of 
agent.  It  appears  that  the  ship  was  sent  immediately  to  France^  which  of 
itself  colours  the  nature  of  the  purchase,  and  shews  that  it  could  not  be  for  a 
mere  Dane^  and  for  Danish  commerce ;  but  on  behalf  of  persons  resident  in 
France.  It  appears,  likewise,  that  he  sent  this  vessel  with  papers  for  the 
island  of  St.  Martins ;  but  in  fact,  gave  verbal  directions  to  the  master  to  get 
her  into  the  port  of  Havre.,  if  he  possibly  could.  From  the  depositions  of  the 
master,  I  think  it  was  entirely  with  the  knowledge  of  the  pretended  pufkhaser 
that  that  was  a  blockaded  port,  and  that  there  has  been  a  fraudulent  intention  to 
break  the  blockade,  which  was  at  the  time  actually  existing.  Under  these 
circumstances,  I  am  of  opinion,  that  this  does  amount  to  that  fraudulent  con¬ 
duct  on  the  part  of  the  purchaser :  which  would  debar  him  from  the  advantage 
of  further  proof.  I  am  of  opinion  that  it  was  no  actual  transfer  but  was  going 
to  France.,  as  the  property  of  the  French  captors  to  be  put  into  their  possession, 
and  therefore,  on  that  part  of  the  case  I  should  have  little  doubt  in  pronouncing 
a  sentence  of  condemnation. 

But  another  question  has  arisen  in  this  case  upon  which  a  great  deal  of  argu¬ 
ment  has  been  employed,  viz  :  whether  the  ^sentence  of  condem-  p  «7()9  n 
nation  which  was  pronounced  by  the  French  consul  is  of  such  L  ^ 

legal  authority  as  to  transfer  the  property,  supposing  the  purchase  bond  fide 
made?  I  apprehend  that  the  general  practice  of  the  law  is,  that  a  sentence  of 
condemnation  is  at  present  deemed  necessary,  and  that  a  neutral  purchaser  in 
Europe  during  war,  looks  to  the  legal  sentence  of  condemnation  as  one  of  the 
title  deeds  of  the  ship,  if  he  buys  a  prize  vessel.  I  believe  there  is  no  instance 
in  which  a  man  having  a  prize  vessel  of  a  belligerent  has  thought  himself  quite 
secure,  merely  because  the  ship  has  been  in  the  enemy’s  possession  ‘twenty- 
four  hours,’  or  carried  ^ infra  presidia.'  The  contrary  has  been  more  gene¬ 
rally  held ;  and  the  instrument  of  condemnation  is  amongst  those  documents 
which  are  most  universally  produced  by  a  neutral  purchaser,  and  if  she  has 
been  taken  as  prize,  it  should  appear  that  she  has  been  in  a  proper  judieial 
form,  subject  to  adjudication.  Now  in  what  form  have  these  adjudications 
constantly  appeared?  They  are  the  sentences  of  Courts  acting  and  exercising 
their  functions  in  the  belligerent  country  j  and  it  is  for  the  first  time  in  the 
world  that  in  the  year  1799,  an  attempt  is  made  to  impose  upon  the  Court  a 
sentence  of  a  tribunal  not  existing  in  the  belligerent  country,  but  of  a  person 
pretending  to  be  authorized  within  the  dominions  of  a  neutral  country.  Now, 
it  having  been  the  constant  usage  that  the  tribunals  of  the  law  of  nations  shall 
exercise  their  functions  in  the  belligerent  country  •,  if  it  was  proved  to  me  in 
the  clearest  manner,  that  on  mere  general  theory  such  a  tribunal  might  act  in 
the  neutral  country ;  I  must  take  my  stand  on  the  ancient  and  universal  prac¬ 
tice  of  mankind,  and  say  that  so  far  as  that  practice  has  gone,  I  am  willing  to 
go;  and  where  it  has  thought  proper  to  stop,  there  must  I  stop  likewise. — I 


(a)  Cons.  Del.  Mare.  287.  Vattel,  b.  iii.  c.  7,  s.  132. 
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am  of  opinion  upon  the  whole,  that  this  ship  must  be  restored  to  the  British 
owners  upon  the  usual  salvage.” 

And  in  the  case  of  The  Christopher^  [a)  in  which  a  British  prize  ship  taken 
r  *71  n  1  French,  and  carried  into  the  Spanish  *port  St.  Sebastian; 

L  from  whence  the  ship’s  papers  were  sent  to  France,  and  a  sentence 

of  condemnation  passed  at  Bayonne,  May  9th,  the  ship  still  lying  in  the 
Spanish  port.  The  ship  was  then  sold  to  the  present  claimant,  a  merchant  of 
Mona;  and  was  sailing  at  the  time  of  the  capture,  July,  1799,  in  ballast 
from  St.  Sebastian  to  Mtona.  On  the  part  of  the  captors  it  was  contended 
that  this  was  a  purchase,  resting  on  an  illegal  condemnation,  and  therefore 
could  not  transfer  any  right  or  just  title  to  the  neutral  claimant. 

Sir  W.  Scott  now  delivered  judgment.— -“This  is  a  case  materially  differing 
from  those  in  which  condemnation  has  passed  on  ships  carried  into  a  neutral 
country ;  those  proceedings  have  been  held  illegal,  principally  because  it  was 
to  be  presumed  that  a  neutral  government  would  not  so  far  depart  from  the 
duties  of  neutrality,  as  to  permit  the  exercise  of  that  last,  and  crowning  act  of 
hostility,  the  condemnation  of  the  property  of  one  belligerent  to  the  other. 
But  ^is  will  not  hold  good  with  respect  to  condemnations  passed  on  ships 
brought  into  the  ports  of  an  ally  in  the  war.  In  such  cases  there  is  nothing 
to  prevent  the  government  proceeding  to  that  last  act  of  hostility  •,  there  is  a 
common  interest  between  them  on  the  subject;  and  both  governments  may  be 
presumed  to  authorize  any  measures  conducing  to  give  effect  to  their  arms ; 
and  to  consider  each  other’s  ports  as  mutually  subservient.  I  am,  therefore, 
inclined  to  hold  such  a  condemnation  sufficient  in  regard  to  property  taken  in 
the  course  of  a  common  war.”  Ship  restored. 

In  the  case  of  the  Betsy,  {b)  12th  August,  1800,  which  was  a  case  under 
circumstances  precisely  similar,  the  question  of  law  was  waived,  and  the  legal¬ 
ity  of  the  condemnation  being  admitted  by  the  Court,  further  proof  was  directed 
to  be  made  of  the  fact  of  transfer.  The  principles  laid  down  by  the  learned 
Judge  of  the  Court  of  Admiralty,  are  agreeable  to  the  decisions  of  the  Courts 
of  Law  upon  the  subject. 

r  ^7 1 1  “1  In  case  of  Donaldson  v.  Thompson^  (c)  which  was  an  action 

h  J  *on  a  policy  of  insurance  on  the  American  ship  Maryland  Mary, 

at  and  from  Gibraltar  to  a  market,  with  leave  to  call  and  land  goods  at  two  or 
more  ports  in  the  Mediterranean.  The  ship  having  landed  some  goods  at 
Malta,  proceeded  thence  with  the  rest  of  her  cargo  for  Smyrna,  but  was  the 
same  day  captured  by  a  Russian  privateer,  and  being  afterwards  carried  into 
Corfu,  was  there  condemned  as  lawful  prize.  The  sentence  of  condemnation 
was  pronounced  at  Corfu,  in  July,  1807.  The  condition  of  Corfu  in  that  year 
and  month,  was  described  by  a  gentleman  who  had  acted  there  as  an  English 
consul.  He  stated  that,  at  that  time  there  was  a  Russian  garrison  in  Corfu, 
and  the  Russians  had  about  6,000  men  in  the  different  islands  of  the  republic; 
that  they  had  made  Corfu  a  military  station  for  four  years,  and  they  continued 
in  possession  of  it  till  they  delivered  it  up,  at  the  peace  of  Tilsit,  to  Bona¬ 
parte  :  but  that  previously  to  that  event,  the  flag  of  the  Ionian  Republic  flew 
from  the  forts  in  the  island ;  there  was  a  Port- Admiral  appointed  by  the  Ionian 
Republic,  and  the  witness  was  recognized  as  English  consul  by  Prince  and 
Senate  of  the  Ionian  Republic,  who  continued  his  functions  till  the  Republic 
was  dissolved  by  the  French.  Lord  Ellenborougli. — “I  shall  not  receive  the 
sentence.”  Under  these  circumstances  the  Russians  must  have  been  consid¬ 
ered  visitors  in  Corfu,  and  not  as  sovereigns.  While  a  government  subsists 


(a)  2  Rob.  A.  R.  210. 
(c)  1  Camp.  428. 


(6)  Note,  2  Rob.  210. 
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as  this  did,  we  cannot  look  to  the  degree  in  which  it  might  be  overawed  by  a 
foreign  force.  The  sentence  was  pronounced  by  a  belligerent  on  neutral  terri¬ 
tory,  and  is  therefore  void.  I  am  by  no  means  disposed  to  extend  the  comity 
which  has  been  shewn  to  these  sentences  of  Foreign  Admiralty  Courts.  I  shall 
die,  like  Lord  Thurloiv^  in  the  belief  that  they  ought  never  to  have  been 
admitted.  The  doctrine  in  their  favour  rests  upon  an  authority  in  Shoiver,  [d) 
which  does  not  fully  support  it :  and  the  practice  of  receiving  them  often  leads 
to  great  injustice.  In  the  ensuing  Term  a  motion  was  made  to  set  the  verdict 
aside,  *(which  had  been  found  for  the  plaintiff,)  a  rule  iiisi  was  p  *<^12  ~\ 

granted  :  but,  cause  being  shewn,  it  was  discharged.  His  Lord-  ^  J 

ship  said,  “It  is  impossible  to  say  the  government  of  the  Ionian  Republic  was 
superseded,  at  a  time  when  its  institutions  subsisted,  and  its  supremacy  was 
recognized.  How,  then,  was  Corfu  a  co- belligerent.^  Only  because  it  endured 
a  hostile  aggression.” 

In  the  case  of  Havelock  v.  Rockivood^  (a)  it  was  held  by  the  Court  of  King’s 
Bench,  that  a  sentence  of  condemnation  of  a  British  ship  (which  had  been 
captured  by  a  French  privateer  and  carried  into  Bergen  in  Norioay)  by  the 
French  consul  at  Bergen  was  an  illegal  sentence ;  and  that  where  the  owner 
after  such  a  sentence  repurchased  his  ship  at  a  public  auction  at  Bergen^  he 
could  not  recover  the  money  so  paid  by  him  from  the  underwriter,  such  a  con¬ 
tract  is  a  ransom  and  illegal,  (void  at  that  period  by  45  Geo.  3,  c.  72,  now 
expired. ) 

Lord  Kenyon. — “I  need  not  say  much  on  the  first  point  respecting  the  sen¬ 
tence  of  the  supposed  court  at  Bergen:  a  question  that  afiects  all  commercial 
states,  because  that  point  has  so  lately  been  solemnly  decided  by  Sir  TF.  Scott, 
who  determined  on  grounds  that  will  recommend  the  decision  to  all  those  who 
fill  a  judicial  situation.  And  I  can  only  add,  that  I  most  perfectly  concur  in 
the  opinion  there  given.”  (b) 

But  in  the  case  of  Oday  v.  Bovill,  (c)  it  was  held  that  a  sentence  of  con¬ 
demnation,  of  a  prize  taken  by  a  French  privateer  and  carried  into  Spain,  by 
a  French  Court  sitting  there  [Spain  then  being  a  belligerent  ally  of  France  in 
the  war  against  Great  Britain)  was  valid ;  and  such  condemnation  proceeding 
on  the  ground  of  the  property  being  enemy’s  and  British,  was  conclusive  in 
an  action  on  a  policy  against  the  underwriter  by  the  assured  who  has  insured 
as  Danish,  as  it  was  in  fact,  Denmark  then  being  neutral. 

In  the  case  of  Bernardi  v.  Motteux,  [d)  which  was  an  insurance  p  1 

^“on  the  ship  ’•Jane,'*  warranted  neutral  ship  and  property,”  it  L  ^ 

was  held  that  the  sentence  of  a  French  Court  of  Admiralty  which  stated  that 

•/ 

“the  captured  ship  was  on  her  voyage  to  an  enemy’s  port  with  goods  consigned 
to  persons  there,  though  stated  in  the  bills  of  lading  to  belong  to  neutrals :  and 
there  being  reason  to  suspect  that  the  captain  had  thrown  his  papers  overboard, 
therefore,  the  ship  and  cargo  was  condemned  as  prize,”  this  being  ambiguous, 
and  there  being  reason  to  suppose  that  the  ground  of  the  sentence  was  the 
throwing  the  papers  overboard,  contrary  to  a  French  ordinance,  not  to  be  con¬ 
clusive  evidence  to  falsify  the  warranty. 

But  where  it  appears,  without  a  possibility  of  doubt,  that  the  sentence  pro¬ 
ceeded  on  the  ground  that  the  property  ‘not  being  neutral,’  it  is  conclusive  evi¬ 
dence  against  the  assured  that  he  has  not  complied  with  the  warranty.  This 
was  fully  settled  in  the  case  of  Barzillay  v.  Lewis,  [a) 


(d)  Hughes  v.  Cornelius,  2  Show.  232.  (a)  8  T.  R.  268. 

{b)  The  Flad  Oyen,  1  Rob.  A.  R.  135.  Ante,  p.  707. 

(c)  2  East,  473.  (d)  Doug.  575. 

(a)  B.  R.  Trin.  Term,  22  Geo.  3.  Park  Ins.  725.  And  see  Baring  v.  Claggett,  3  Bos. 
&  Pull.  201,  and  Baring  v.  Christie,  5  East,  398.  Acc. 
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It  was  an  action  on  a  policy  of  insurance  on  a  ship  from  Liverpool  to  Am- 
slerdam^  warranted  Dutch  property ;  and  it  was  brought  to  recover  for  a  total 
loss,  the  ship  having  been  captured  by  the  French^  and  condemned  by  the 
Court  of  Admiralty  there.  The  plaintiff  (the  insured)  was  nonsuited  in  this 
action,  from  an  idea,  that  the  decree  of  the  Parliament  of  Paris  was  decisive 
against  him,  that  he  had  not  complied  with  his  warranty.  Upon  a  motion  to 
set  aside  this  nonsuit,  the  following  facts  appeared  from  the  report  of  the  Judge 
who  tried  the  cause.  The  ship  in  question  was  originally  a  French  privateer 
called  U Aimahle  Agathee^  which  was  taken  by  an  English  privateer,  and 
carried  into  Liverpool^  condemned  in  England,  and  she  then  got  the  name  of 
The  Three  Graces.  A  merchant  at  Liverpool  afterwards  bought  her  for  a 
house  at  Amsterdam,  and  a  passport  was  sent  for  her  from  thence.  She  was 
then  insured  by  a  Dutch  name,  and  warranted  as  in  the  policy ;  she  went  to 
r  *714  ~i  captured  *by  a  French  ship,  and  carried  into  St.  Maloes, 

•-  where  she  was  released  by  the  Vice  Admiralty  Court  as  being 

Dutch.  But  upon  an  appeal  to  the  Parliament  of  Paris,  the  sentence  was 
reversed,  and  she  was  comdemned  as  lawful  prize,  by  the  name  of  The  Three 
Graces  of  lAverpool.  It  appeared  in  evidence,  that  there  were  certain  French 
ordinances,  which  ordain,  that  where  more  than  one-third  of  the  crew  of  a 
neutral  ship  are  enemies  to  the  King  of  France,  the  ship  shall  be  confiscated : 
that  no  ship  shall  be  considered  as  transferred,  till  she  has  been  within  the  port 
of  the  purchaser ;  and  that  a  passport  shall  be  deemed  fraudulent,  unless  the 
ship  has  been  in  the  port  from  whence  it  has  been  obtained.  The  ship’s  crew 
in  question  consisted  of  sixteen,  five  of  whom  were  French,  four  were  Danes, 
two  were  Sivedes,  one  was  Dutch.,  one  Portuguese,  one  Hamhurgher,  one 
Norwegian,  and  one  Irishman.  Some  of  the  crew  swore,  that  they  were 
hired  by  Englishmen,  and  that  both  the  ship  and  the  cargo  were  English. 
They  also  swore  that  when  the  ship  which  took  them  came  in  sight,  the  captain 
sailed  back  towards  the  English  coast :  but  one  of  the  crew  having  informed 
him  that  the  ship  in  sight  carried  English  colours,  he  resumed  his  course. 

Lord  Mansfield. — “The  sentence  of  the  Court  of  Appeal  in  France  is  con¬ 
clusive.  The  question  is.  What  that  sentence  means?  She  is  condemned  as 
not  being  a  Dutch  ship.  The  warranty  is,  that  she  is  Dutch,  which  is  false. 
The  law  of  nations  is  founded  on  eternal  principles  of  justice;  and  in  every 
war  the  belligerent  powers  make  particular  regulations  for  themselves.  But  no 
nation  is  obliged  to  be  bound  by  them,  unless  they  are  agreeable  to  the  general 
laws  of  nations ;  but  all  third  persons  and  mercantile  people  are  bound  to  take 
notice  of  them  for  their  own  safety.  In  this  case,  the  plaintiffs  warrant  this 
ship  to  be  Dutch;  and  they  must  see  that  she  is  in  such  a  state  as  to  be  enti¬ 
tled  to  all  privileges  of  neutral  property.  The  insurers  took  the  risk  upon  this 
warranty :  she  was  insured  by  her  Dutch  name,  and  the  underwriters  take  it 
r  *715  1  granted  that  she  is  so  :  but  *when  the  matter  is  sifted  in  France, 

L  J  she  appears  to  have  none  of  the  requisites  to  shew  she  was  neutral 

property,  for  she  had  never  been  in  a  Dutch  port,  and  the  sea-brief  or  pass¬ 
port  was  not  conformable  to  the  treaty  of  Utrecht.  The  Parliament  of  Paris 
did  not  condemn  her  as  the  Dutch  ship  of  Amsterdam  by  her  Dutch  name ; 
but  as  ^^The  Three  Graces  of  LiverpooV^  Indeed  she  had  none  of  the 
requisites  of  a  Dutch  ship ;  and  the  regulations  require  that  she  should  have 
been  into  the  port  of  the  purchaser,  in  order  to  transfer  the  property ;  the  know¬ 
ledge  of  all  which  circumstances  the  insured,  by  his  warranty,  took  upon  him¬ 
self.  I  am,  therefore,  of  opinion,  that  the  warranty  was  false.” 

The  rule  to  set  aside  the  nonsuit  was  accordingly  discharged. 

It  has  also  been  determined,  that  where  no  special  ground  at  all  is  stated : 
but  the  ship  is  condemned  generally  as  good  and  lawful  prize,  the  Court  here 
must  consider  it  as  conclusive  evidence  that  the  property  was  not  neutral,  and 
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will  not  again  open  the  proceedings  of  the  Court  abroad  in  favour  of  the  party, 
who  has  warranted  his  properly  to  be  neutral. 

An  action  in  the  case  of  Saloucci  v.  Woodmas  {a)  was  brought  upon  a 
policy  of  insurance  on  goods  warranted  neutral  on  board  the  Thetis,  a  Tuscan 
ship,  to  recover  the  amount  of  the  insurance  from  the  underwriters.  The  ship 
had  been  taken  in  the  course  of  her  voyage  by  a  Spanish  vessel,  carried  into 
Spain,  and  her  cargo  was  there  condemned  “as  good  and  lawful  prize.” 
There  was  an  appeal  to  a  superior  Court,  which  reversed  the  sentence  :  but 
upon  a  further  appeal,  the  latter  decision  was  overturned,  and  the  former  con¬ 
firmed.  At  the  trial  of  this  cause  before  Lord  Mansfield,  his  Lordship  being 
of  opinion  that  the  sentence  of  the  Spanish  Court  of  Admiralty  was  conclusive 
evidence  of  the  falsehood  of  the  plaintiff’s  warranty,  the  plaintiff  was  non¬ 
suited.  A  motion  was  made,  and  fully  argued,  to  set  aside  the  nonsuit,  which 
was  unanimously  refused  by  the  whole  Court  of  King’s  Bench. 

*Lord  Mansfield. — “The  policy  here  warrants  that  this  cargo  p  *710  “i 
was  neutral  property.  It  appears  from  the  policy  itself,  that  the  ^  J 

ship  was  neutral,  because  it  is  called  a  Tuscan  ship :  but  the  warranty  is  that 
the  goods  are  neutral.  It  must  be  presumed  from  the  condemnation,  as  no 
other  cause  appears,  that  it  proceeded  on  the  ground  of  the  property  belonging 
to  an  enemy.  In  the  case  of  Bernardi  v.  Motteux,  the  decision  of  the  Court 
turned  upon  the  particular  ground  of  the  confiscation  appearing  on  the  face  of 
the  sentence ;  and  that  it  did  not  appear  to  be  on  the  ground  of  being  enemy’s 
property.  This  being  so,  the  Court  gave  the  party  an  opportunity  to  shew  by 
evidence,  that  the  specific  ground  was  really  the  cause  of  condemnation.  In 
this  case,  at  Guildhall,  the  counsel  admitted  the  general  rule,  but  they  said,  if 
a  copy  of  the  proceedings  could  be  had,  a  special  cause  would  appear.  The 
proceedings  are  now  come ;  and  from  them  it  appears,  that  the  question  turned 
entirely  upon  the  property  of  the  goods.  For  in  the  second  Court,  to  which 
they  appealed  from  the  sentence  of  the  first,  the  question  was,  whether  the 
goods  were  free.^  the  decree  was,  that  they  were.  But  the  third  Court  over¬ 
turned  the  decision  of  the  second.  It  is  sufficient,  however,  that  no  special 
ground  is  stated 5  and  therefore  the  rule  must  be  discharged.” 

And  in  the  case  of  Geyer  v.  Aguilar,  (b)  if  a  foreign  Court  of  Admiralty 
condemns  a  ship  (warranted  American)  as  enemy’s  property,  for  not  having  on 
board  a  role  d' equipage  or  list  of  the  crew,  which  is  requiied  by  a  French 
ordinance  to  be  on  board  the  ship,  and  which  the  Court  of  Admiralty  adjudged 
to  be  requisite  within  the  meaning  and  construction  of  the  treaty  between  the 
two  countries  of  France  and  America,  the  Court  of  King’s  Bench  held  that 
the  adjudication  in  France  was  conclusive  against  the  warranty,  that  she  was 
an  American  ship,  though  in  fact  she  was  so,  that  point  being  clearly  within 
the  jurisdiction  of  the  foreign  Court. 

And  where,  as  in  the  case  of  Bich  v.  Parker,  (c)  there  ^has  p 
been  no  sentence  of  condemnation,  if  a  ship  is  warranted  American,  ^ 
and  sails  without  such  a  passport,  as  is  required  by  the  treaty  between  France 
and  America,  the  warranty  is  not  complied  with,  and  the  underwriters  are  dis¬ 
charged  ;  even  though  the  ship  suffers  no  inconvenience  from  the  want  of  it. 
Such  a  warranty  does  not  mean  merely  that  the  ship  is  American  property, 
but  that  she  is  entitled  to  all  the  privileges  of  an  American  flag. 

But  in  Christian  v.  Secretan  {d)  where  there  was  no  warranty  of  being 
American,  a  sentence  adjudging  a  ship  to  be  good  prize,  as  belonging  to  the 
enemies  of  the  Republic,  negatives  no  fact,  which  it  was  incumbent  on  the 


(a)  B.  R.  24  Geo.  3.  Park  Ins.  727. 
(c)  7  T.  R.  703. 


{b)  7  T.  R.  6S1. 
{d)  8  T.  R.  192. 
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assured,  having  made  no  warranty,  to  establish ;  for  the  English  Courts  are 
only  bound  by  the  decretory,  or  concluding  part  of  the  sentence,  and  where 
the  adjudication  is  on  the  ground  of  enemy’s  property,  are  not  bound  to  examine 
the  premises  that  lead  to  the  conclusion.  If,  indeed,  there  had  been  a  war¬ 
ranty,  the  adjudication  that  it  was  enemy’s  property  would  have  been  conclu¬ 
sive  against  such  a  warranty. 

In  the  case  of  Daivson  v.  (e)  where  goods  were  insured  on  board  the 

Hermon,  without  any  addition  of  country  or  place,  and  not  represented  to  be 
of  any  particular  country  at  the  time  of  subscribing  the  policy,  although  the 
broker,  when  the  slip  was  subscribed,  had  said  she  was  an  Jlmerican^  it  was 
held  that,  though  she  was,  in  fact,  an  Jlmerimn,  she  need  not,  under  these 
circumstances,  be  documented  as  such  to  entitle  the  assured  to  recover  against 
the  underwriters  for  a  loss  by  capture,  and  subsequent  condemnation,  for  want 
of  the  documents  required  by  treaty  between  her  own  and  the  capturing  state  | 
for  she  was  neither  insured  as  Jlmericdn^  nor  represented  to  be  such  at  the 
time  when  the  policy  was  affected,  though  her  being  so  was  mentioned  when 
the  slip  was  signed. 

But  this  was  an  assured  on  goods,  who  is  not  liable  on  an  implied  warranty 
*718  1  properly  documented  :  *it  is  otherwise  if  the 

owner  of  a  ship  is  insured,  Bell  v,  Carstairs,  (a) 

But  in  a  subsequent  case  at  Nisi  Prius,  Lord  Ellenborough  thought  that  a 
representation  made  by  the  insurance  broker,  when  the  names  are  put  on  the 
slip,  is  binding,  unless  qualified  or  withdrawn  between  that  time  and  the  time 
of  the  execution  of  the  policy,  Edwards  v.  Eootner,  (b) 

In  the  cases  of  Horneyer  v.  Lushington^  (c)  and  Oswell  v.  Vigne^  {d)  it 
was  held  that,  if  a  ship  be  condemned  for  having  simulated  papers,  no  leave 
being  given  to  carry  them,  the  underwriter  is  discharged.  But  it  is  otherwise 
if  leave  he  given,  Bell  v.  Bromjieid,  (e)  These  cases  answer  the  question  of 
Lord'  Chief  Justice  Mansfield,  in  Steele  v.  Lacy,  (/)  as  to  the  propriety  of 
carrying  them. 

If  the  ground  of  decision  appear  to  be  not  on  the  want  of  neutrality,  but 
upon  a  foreign  ordinance,  manifestly  unjust,  and  contrary  to  the  laws  of  nations, 
and  the  insured  has  only  infringed  such  a  partial  law ;  as  the  condemnation  did 
not  proceed  on  the  point  of  neutrality,  it  cannot  apply  to  the  warranty  so  as  to 
discharge  the  insurer. 

In  MeyneW.  Walter,  [g)  on  a  policy  of  msurance,  the  ship  was  warranted 
to  be  Portuguese,  and  having  been  taken  in  her  voyage  by  a  French  privateer, 
she  was  carried  into  France.  The  Court  of  Admiralty  condemned  her,  because 
she  had' an  English  supercargo  on  board.  It  appeared  that  there  was  a  French 
ordinance,  prohibiting  any  Dutch  ship  from  carrying  a  supercargo  belonging  to 
any  nati’on  at  enmity  with  the  Court  of  France.  In  an  action  against  the 
underwriter  these  facts  a'ppeared,  upon  which  a  verdict  was  found  for  the  plain¬ 
tiff,  subject  to  the  opinion  of  the  Court  upon  this  question, —Whether  the  cir¬ 
cumstance  of  having  an  English  supercargo  was  a  breach  of  neutrality,  and 
whether  such  a  sentence  was  conclusive  ? 

p  Q  T  *Lord  Mansfield.—^ ‘‘li  is  an  arbitrary  and  oppressive  regulation, 
L  J  contrary  to  the  law  of  nations,  aiid  there  is  no  proof  that  the  plain¬ 

tiff  knew  anything  of  it.  If  you  were  both  ignorant  of  it,  the  underwriter  must 
run  all  risks ;  and  if  the  defendant  knew  of  the  edict,  it  was  his  duty  to  inquire 


(e)  7  East,  367. 

(&)  I  Camp.  530. 

{d)  15  East,  70. 

(/)  3  Taunt.  285. 

(^)  B.  R.  Easter  Term,  22  Geo.  3. 


(a)  14  East,  374. 
(c)  15  East,  46. 
(e)  15  East,  364. 
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if  there  was  such  a  supercai^o  on  board.  It  must  be  fraudulent  concealment 
to  vitiate  a  policy.  But  it  is  remarkable  that  neither  party  has  said  anything  of 
the  treaties  between  France  and  Portugal;  neither  party  seems  to  know  any¬ 
thing  about  them,  and  yet  the  whole  case  turns  upon  them.”  Judgment  for  the 
plaintiff. 

So  as  in  the  case  of  Siffkin  v.  Zee,  (a)  if  a  ship  be  restored,  but  damages 
and  costs  denied  to  the  claimants,  because  they  had  not  fully  complied,  as  to 
their  documents,  with  certain  French  ordinances,  the  assured  may  recover  for 
the  detention  notwithstanding. 

vSo  also  in  the  case  of  PoUard  v.  Ze/Z,  (6)  which  was  an  insurance  on  goods 
on  board  the  ship  Juliana^  “warranted  a  Dane^'^  on  a  voyage  from  London 
to  Teneriffe^  with  liberty  to  touch  at  Guernsey  and  Maderia^  for  account  of 
persons  resident  at  Teneriffe;  and  the  loss  was  declared  to  be  by  capture.  At 
the  trial,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the 
Court  upon  a  case  which  stated  that  the  ship  was  a  Danish  ship,  and  the  pro¬ 
perty  of  Danish  subjects,  and,  previous  to  the  voyage  insured,  had  a  passport, 
signed  by  the  King  of  Denmark^  for  a  voyage  from  Copenhagen^  to  ports  in 
the  East  Indies.  Eggleston,  the  captain  of  the  ship,  sailed  from  Copenhagen., 
on  the  23rd  of  June^  1796,  having  on  board  a  cargo  of  tar,  pitch,  (kc.,  and 
arrived  in  the  Thames,  according  to  verbal  orders  from  his  owners,  23rd  July^ 
1796.  Durinof  his  stay  he  took  on  board  goods  for  the  owners,  besides  those 
in  question,  and  having  taken  out  clearances  for  Madeira  and  Guernsey.)  sailed, 
arrived  at  the  latter  place,  and,  after  sailing  from  thence,  was  captured  by  a 
French  privateer,  and  carried  into  Bourdeaux.  At  the  ^time  of  p  *•^20  1 

the  capture,  and  during  the  whole  voyage,  the  Juliana  had  on  L  '  J 
board  the  passport,  and  every  other  document  usually  carried  by  Danish  ships. 
She  had  also  a  role  d' equipage.,  containing  the  names  and  places  of  nativity  of 
the  officers,  but  not  of  the  crew,  only  stating  the  latter  generally  to  be  sixty 
men  of  colour.  Captain  Effgleston  was  born  in  Scotland.,  of  British  parents. 
He  was  not  naturalized  in  Denmark;  but  on  the  6th  of  October,  1794,  poste¬ 
rior  to  the  war  between  England  and  France,  he  obtained  letters  of  burgher- 
ship  in  Denmark,  but  had  no  domicile,  never  having  resided  there. 

Proceedings  were  instituted  at  Bourdeaux,  before  the  Tribunal  of  Commerce, 
which  condemned  the  ship  and  cargo,  except  one  bale,  belonging  to  the  captain, 
as  prize.  From  this  sentence  Captain  Eggleston  appealed  to  the  Civil  Tribunal 
of  La  Gironde,  where  there  was  a  general  sentence  of  condemnation.  These 
sentences  referred  to  several  French  ordinances,  particularly  the  one  alluded  to 
in  Meyne  v.  Walter,  of  1778,  by  which  it  is  declared  that  all  ships  shall  be 
confiscated  “wherever  there  shall  be  found  on  board  a  supercargo,  merchant, 
commissary,  or  chief  officer,  being  an  enemy.”  It  is  not  necessary  to  state 
these  sentences,  because  the  Court  of  King’s  Bench  were  of  opinion  that  the 
effect  of  those  sentences,  and  particularly  of  the  ultimate  sentence  now  to  be 
mentioned,  was  to  condemn,  not  on  the  ground  that  the  property  was  not  neutral, 
but  because  the  circumstance  of  the  captain,  being  a  Scotchman,  was  a  violation 
of  this  ordinance.  From  the  two  former  sentences  the  captain  appealed  to  the 
Supreme  Tribunal  of  Cassation  at  Paris,  which  decreed  as  follows: — “^Hav¬ 
ing  heard  the  parties,  the  Tribunal,  considering  that  it  has  been  fully  proved 
by  the  confession  of  Captain  Eggleston,  and  ascertained  by  the  Judges  of  La 
Gironde,  that  the  said  Captain  Eggleston  was  bom  in  Scotland,  and  an  enemy ; 
that  his  denization  in  a  neutral  country  was  not  justified  according  to  law  •,  that 
his  quality  of  enemy  sufficed  to  legitimate  the  prize  •,  that  the  fact  of  Captain 
Eggleston  being  a  Scot  and  an  enemy,  existed  independently  of  the  papers  on 


(a)  2  N.  R.  484. 


(6)  8  T.  R.  434. 


396 


OF  NON-COMPLIANCE  WITH  WARRANTIES. 


r  *721  1  consequence  *all  remedies  of  nullity  drawn  either 

L  J  from  the  withdrawing  of  some  of  the  papers  on  board,  or  from 

the  non-application  of  the  seal  to  the  bag  wherein  they  were  inclosed,  cannot 
give  any  ground  to  cassation  |  rejects  the  request  of  Captain  Eggleston,  and 
condemns  him  to  the  fine  of  150  francs.”  After  this  case  was  twice  argued, 
Lord  Kenyon^  C.  J.,  said. — “This  is  an  action  on  a  policy  of  insurance 
on  goods  on  board  a  ship  warranted  to  be  a  Danish  ship :  a  loss  having  hap¬ 
pened,  the  defendant  resists  the  plaintiff’s  claims,  because  (he  says)  the  ship 
in  question  was  not  what  she  was  warranted  to  be,  Danish:  and  I  agree  v/ith 
the  defendant,  that  the  meaning  of  the  warranty  was  not  merely  that  the  ship 
was  Danish  built,  but  that  she  ought  to  be  so  circumstanced  during  the  voyage 
as  a  Danish  ship  ought  to  be.  This  does  not  appear  to  me  to  lie  a  case  of 
difficulty,  though  it  is  of  great  importance  to  the  public.  This  is  one  of  the 
numberless  questions  that  have  arisen  in  consequence  of  the  extraordinary  sen¬ 
tences  of  condemnation  passed  by  the  Courts  of  Admiralty  in  France  during 
the  war.  I  do  not  think  they  were  characterised  too  strongly  at  the  Bar,  when 
it  was  stated  they  all  proceeded  on  a  system  of  plunder;  but  still,  until  the 
Legislature  interferes  on  this  subject,  we,  sitting  in  a  Court  of  Law,  are  bound 
to  give  credit  to  the  sentences  of  a  competent  jurisdiction.  If,  therefore,  in 
this  instance,  the  French  Courts  had  condemned  this  ship,  on  the  ground  that 
it  was  not  Danish  property,  we  should  have  been  concluded  by  that  sentence 
in  this  action,  and  must  (however  reluctantly,  it  being  slated  as  a  fact  in  the 
beginning  of  the  case  that  it  was  a  Danish  ship)  have  given  judgment  for  the 
defendant.  This  is  proved  by  the  different  cases  cited  in  the  argument,  with 
the  decisions  in  which  I  concur,  and  it  is  supported  by  reason.  To  a  question 
asked  in  the  course  of  the  argument.  What  are  the  rules  by  which  Courts  of 
Admiralty  profess  to  proceed.^- — I  answer,  the  law  of  nations,  and  such  treaties 
as  particular  states  have  agreed  should  be  engrafted  on  that  law.  It  was  said, 
r  *799  I  however,  by  the  defendant’s  counsel,  that  an  arret  has  the  same 
k  -*  force  as  *a  treaty ;  but,  without  stopping  to  enlarge  on  the  differ¬ 

ence  between  them,  it  is  sufficient  to  say,  one  is  a  contract  made  by  tjie  con¬ 
tracting  parties,  and  the  other  is  an  ex  parte  ordinance  made  by  one  nation 
only,  to  which  no  other  is  a  party ;  and  I  concur  with  Lord  Mansfield  in 
opinion,  that  it  is  not  competent  to  one  nation  to  add  to  the  law  of  nations  by 
its  own  arbitrary  ordinances  without  the  concurrence  of  other  nations.  That 
is  the  ground  on  which  this  case  must  be  decided.  Now  let  us  see  what  was 
the  foundation  of  the  condemnation  in  the  French  Courts?  It  is  stated  in  one 
of  the  sentences  that,  by  their  own  ordinances,  all  ships  are  to  be  confiscated, 
“whensoever  on  board  these  ships  shall  be  found  a  supercargo,  merchant,  com¬ 
missary,  or  chief  officer,  being  an  enemy.”  But  I  say  they  had  no  right  in 
making  such  an  ordinance  to  bind  other  nations.  Then  was  the  ship  in  ques¬ 
tion  condemned  on  the  ground  that  she  was  not  Danish  property?  Certainly 
not.  A  vast  variety  of  circumstances,  wholly  irrelevant,  are  set  forth  in  the 
sentences  ;  but  it  appears,  beyond  all  doubt,  that  the  ship  was  at  last  condemned 
on  the  ground  that  the  captain  was  one  of  those  persons  whom,  by  their  own 
ordinance  only,  they  wished  to  proscribe.  This  case  cannot  be  distinguished 
from  that  of  Meyne  v.  Walter,  [a)  though,  even  without  the  authority  of  that 
case,  I  should  have  had  no  hesitation  in  deciding  in  favour  of  the  plaintiff.  On 
the  whole,  therefore,  I  am  of  opinion,  that  though,  if  contrary  to  justice,  the 
ship  had  been  condemned,  simply  because  she  was  not  a  Danish  ship,  we 
should  have  been  concluded  by  that  sentence,  yet  as  the  Courts  abroad  have 
endeavoured  to  give  other  supports  to  their  judgments  which  do  not  warrant  it, 


(a)  AntCf  p.  718. 
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and  have  stated,  as  the  foundation  of  the  sentence  of  condemnation,  one  of 
their  own  ordinances,  which  is  not  binding  on  other  nations,  this  sentence  does 
not  prove  that  the  ship  in  question  was  not  a  neutral  ship;  and,  consequently, 
the  plaintiff  is  entitled  to  recover.” 

^ Lawrence^  J. — “The  question  is,  whether  the  sentence  has  p  #723  1 

negatived  the  warranty  of  neutrality?  The  warranty  of  neutrality  L  '  J 
does  not  induce  any  necessity  to  comply  with  the  peculiar  regulations  of  the 
belligerent  powers.  For  if  a  ship  be  captured,  and  the  question  be,  whether 
she  be  neutral  or  not,  the  general  rule  for  judging  and  deciding  on  tliat  point  is 
the  law  of  nations,  subject  to  such  alterations  and  modifications,  as  may  have 
been  introduced  by  treaties :  but  where  the  law  of  nations  has  not  been  varied 
or  departed  from  by  mutual  agreement,  that  is  the  general  rule  for  deciding  all 
questions  on  matter  of  prize.  This  is  clearly  laid  down  in  a  state  paper  signed 
by  Sir  George  Lee,  Dr.  Paul,  the  King’s  Advocate,  and  Sir  D.  Ryder  and  Mr. 
Murray,  the  Attorney  and  Solicitor  General,  in  answer  to  the  Prussian  memo¬ 
rial  concerning  neutral  ships,  {d)  When,  therefore,  a  state  in  amity  with  a 
belligerent  power  has  by  treaty  agreed  that  the  ships  of  their  subjects  shall  only 
have  the  character  when  furnished  with  certain  precise  documents,  whoever 
warrants  a  ship,  as  the  property  of  such  subject,  should  provide  himself  with 
those  evidences  which  have  by  the  country  to  which  it  belongs  been  agreed  to 
be  the  necessary  proof  of  that  character.  In  requiring  this,  no  difficulty  is 
imposed,  of  which  the  assured  is  not  aware,  and  which  may  not  be  in  his 
power  to  prevent:  but  to  require  of  him  to  furnish  himself  with  every  docu¬ 
ment  the  belligerent  powers  may  require,  and  to  insist  that  the  warranty  is  not 
complied  with,  unless  the  ship  be  navigated  according  to  their  ordinances  and 
regulations,  would  be  to  deprive  the  assured  of  his  indemnity  for  the  want  of 
papers,  &;c.,  of  the  necessity  of  which  he  may  fairly  be  presumed  ignorant, 
and  which  papers  it  may  not  be  in  his  power  to  procure :  for  how  can  the 
officers  of  one  country  be  called  on  to  grant  that,  which  the  laws  of  their  own 
country  do  not  require?  These  French  decrees  are  regulations  made  with 
some  views  to  the  laws  of  France^  ^but  are  not  applicable  to  the  p  *724  I 
subjects  of  any  other  country.  In  examining  the  cases  decided  on  ^  J 

this  point,  it  will  not  be  found  that  there  is  any  determination  of  the  Court  to 
support  what  has  been  insisted  on  by  the  defendant :  but  on  the  contrary,  it 
has  been  settled  in  many  cases,  that  a  condemnation  on  the  particular  ordi¬ 
nances  of  a  belligerent  power  is  no  violation  of  a  warranty  of  neutrality.  In 
the  case  of  Bernardi  v.  Motteux,  [a)  the  ship  Joanna  was  warranted  neutral ; 
the  only  doubt  was,  whether  the  ship  were  condemned  as  being  the  property 
of  an  enemy,  or  for  violating  a  French  arret  by  throwing  papers  overboard; 
for  the  one  or  the  other  of  those  causes  she  was  condemned.  If  she  were 
condemned  for  the  first,  namely,  that  she  was  not  neutral,  the  plaintiff  clearly 
could  not  have  recovered  :  nor  could  he  have  recovered  if  she  were  condemned 
on  the  other  ground,  according  to  the  argument  of  the  defendant  in  this  case  : 
but  it  is  clear,  that  the  Court  did  not,  in  that  case,  adopt  the  defendant’s  argu¬ 
ment  here,  because  the  plaintiff  did  recover  in  that  case,  it  not  being  certain 
that  the  ground  of  condemnation  was,  that  the  ship  was  the  property  of  an 
enemy.  [The  learned  Judge  here  also  commented  on  the  case  of  Barzillay  v. 
Lewis^  {b)  and  on  Saloucci  v.  Johnson^  (c)  and  Meyne  v.  Walter^  {d)  and  then 
proceeded.]  The  argument  of  the  defendant  here  is,  that  the  sentence  of  con¬ 
demnation  is  conclusive  on  the  point  that  the  ship  was  not  navigated  according 


(d)  Vide  Collectanea  Juridica,  1  vol.  33,  and  2d  Postlethwaite’s  Dictionary,  7,  5,  article 
Silesia. 

(a)  Antef  p.  712.  (6)  Ante,  p.  713. 

(c)  Ante,  pp.  307,  707,  and  post.  \d)  Ante,  p.  718. 
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to  the  contract  between  the  parties :  the  contract  between  the  parties  is  that  she 
was  a  neutral  ship,  but  the  sentence  has  not  decided  that  point;  it  has  only 
decided  that  she  was  not  navigated  according  to  the  ordinances  of  France^  but 
that  was  no  part  of  the  plaintiff’s  contract.  In  deciding  this  case,  in  favour  of 
the  plaintiff,  we  do  not  take  upon  ourselves  to  say  that  the  sentence  of  the 
French  Court  of  Admiralty  is  erroneous :  all  that  we  determine  is,  that  the 
French  Court  has  not  decided  that,  which  would  be  a  breach  of  the  warranty 
r  *725  1  neutrality.  On  the  *whole,  I  think  it  clear  that  the  ship  in 

k  -J  question  was  condemned  for  acting  in  contravention  of  French 

ordinances,  and  that  does  not  falsify  the  warranty  of  neutrality.” 

The  next  case  upon  this  subject,  is  that  of  Bird  v.  Appleton^  [a)  which  has 
already  been  mentioned  for  another  point  in  a  former  part  of  this  Treatise,  and 
was  an  insurance  on  the  ship  Confederacy^  an  American  ship,  at  and  from 
Canton  in  China  to  Hamburgh  or  Copenhagen:  and  at  the  trial  a  special  ver¬ 
dict  was  found,  the  facts  of  which,  as  far  as  this  point  requires  the  statement  of 
them,  were,  “that  the  ship  Confederacy  was  an  American  built  ship,  the  pro¬ 
perty  of  American  subjects;  that  the  ship  sailed  from  Canton  towards  Ham¬ 
burgh  with  the  goods  on  board  in  January,  1797,  having  on  board  a  passport 
duly  made  out  and  granted  according  to  the  form  annexed  to  the  treaty  of  com¬ 
merce  between  France  and  America,  and  during  her  voyage  was  captured  by  a 
French  ship  of  war,  and  carried  into  Nantz;  where  proceedings  being  insti¬ 
tuted  before  the  tribunal  for  determining  questions  of  prize,  the  ship  and  cargo 
were  condemned  as  prize.”  The  sentence  began  with  the  following  considera¬ 
tions  :  “Considering  that  although  it  appears  by  reading  and  examining  the 
documents,  and  by  the  declaration  of  the  captain,  supercargo,  and  the  greatest 
part  of  the  crew,  that  the  ship  Corifederacy  has  not  ceased  to  be  neutral  pro¬ 
perty,  and  belonging  to  neutral  citizens  and  subjects  of  the  United  States  of 
America:  considering  that  although  by  the  same  documents  and  declarations, 
it  is  equally  evident  and  proved  that  the  goods  shipped  were  laden  by  neutral 
citizens  for  account  of  neutral  citizens  :  considering  that,  notwithstanding  these 
favourable  presumptions,  nothing  can  exonerate  the  captain  and  supercargo  from 
having  regular  despatches,  in  order  to  prove  the  neutrality  of  the  ship.”  The 
sentence  then  proceeds  to  recite  certain  French  ordinances,  which  declare  to  be 
good  prize  all  neutral  vessels  not  having  on  board  a  list  of  the  crew  attested  by 
r  1  public  officers  of  the  neutral  ^places.  It  then  says,  “consid- 

L  -*  ering  that  so  far  from  derogating  from  the  general  regulations  for  all 

nations  in  favour  of  the  Anglo-Americans  by  the  treaty  of  February,  1778,  it 
implicitly  subjects  them  to  it  by  the  25lh  and  27th  articles,  which  oblige  them 
to  conform  to  the  model  of  the  passport  annexed  to  the  treaty.”  It  also  states 
a  law  of  the  Convention,  and  another  of  the  Executive  Directory  of  the  12th 
Ventose,  of  the  fifth  year,  which  latter  recites  the  ordinances  of  1774  and  1778, 
and  declares  that  all  American  vessels  shall  in  consequence  be  good  prize, 
which  shall  not  have  on  board  a  list  of  the  crew  in  due  form,  such  as  is  pre¬ 
scribed  by  the  model  annexed  to  the  treaty  between  France  and  America  of 
1778.  The  sentence  then  concludes  thus:  “The  tribunal,  in  conformity  to 
the  above-mentioned  laws  and  regulations,  and  particularly  the  decree  of  the 
Executive  Directory  of  the  T2th  Ventose,  fifth  year,  adjudges  and  declares  the 
validity  of  the  prize  of  the  foreign  ship  the  Confederacy,  and  all  the  goods  and 
effects  composing  the  ladings  or  cargo  of  the  ship,  in  default  of  the  captain  and 
supercargo  being  regular  in  their  list  of  crew  and  despatches.”  The  special 
verdict  also  found  that  ships  belonging  to  America  never  did  at  any  time  prior 
to  the  capture  in  question  carry  with  them  lists  of  their  crew  attested  in  the 


(a)  8  T.  R.  562.  Ante,  p.  635. 
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manner  required  by  the  ordinances  referred  to ;  and  that  America  has  always 
insisted,  and  still  insists,  that  her  ships  are  not,  by  treaty  or  otherwise,  bound 
or  obliged  so  to  do. 

This  special  verdict  was  argued  several  times  upon  the  various  points  that 
arose  upon  it  5  and  the  Judges  afterwards  delivered  their  opinions  unanimously, 
as  to  this  point  in  favour  of  the  assured,  namely,  that  the  French  sentence  did 
not  decide  that  the  ship  was  not  neutral. 

Lord  Kenyon  said. — “After  the  greatest  attention  I  have  been  able  to  bestow 
on  the  subject,  I  adhere  to  the  opinion  that  we  gave  in  the  case  of  Pollard  v. 
Bell^  («)  and  that  decision  is  directly  in  point  to  the  present  case.”  His  Lord- 
ship  *then  adverted  to  particular  parts  of  the  sentence,  which  it  is  j-  J 

unnecessary  here  to  consider  5  but  concluded  that  it  was  manifest  ^  J 

from  an  attentive  consideration  of  the  whole  sentence,  that  the  single  ground, 
on  which  it  proceeded,  was  that  mentioned  in  the  concluding  part  of  the  sen¬ 
tence,  namely,  “in  default  of  the  captain  and  supercago  being  regular  in  their 
list  of  crew  and  their  despatches.”  Now  that  is  neither  required  by  the  law 
of  nations,  or  by  the  treaty  between  France  and  the  United  States  of  America^ 
and  it  is  found  by  the  verdict  that  all  the  requisites  of  that  treaty  were  complied 
with.  The  rest  of  the  Court  concurred.  Judgment  for  the  plaintiff. 

In  a  subsequent  case  of  Price  v.  Belh  (^)  upon  a  special  verdict,  the  insu¬ 
rance  was  on  a  ship  and  goods,  the  ship  being  in  fact  an  American^  but  not 
warranted  to  be  so,  and  the  case  seems  to  turn,  not  on  the  point  of  enemy’s 
property,  but  on  this,  whether  the  ship  was  documented  as  an  American  ship 
ought  to  have  been  according  to  its  own  laws  and  its  treaties  with  other  coun- 
tries.  She  was  provided  with  a  passport,  such  as  is  constantly  used  by  all 
American  ships,  and  all  other  usual  papers  and  a  new  muster-roll,  made  upon 
oath  before  the  Lord  Mayor  of  London,  several  of  his  original  crew  having 
died,  but  all  the  new  men  being  Americans^  and  signed  and  certified  by  the 
American  minister,  having  left  the  original  muster-roll  with  the  said  minister. 
The  ship  sailed  from  London  bound  for  Charlestown^  the  voyage  insured,  and 
was  captured  by  a  French  privateer  and  carried  into  V  Orient.  The  sentence 
of  the  first  tribunal  stated  the  questions  of  law  to  be.  Whether  the  new  muster- 
roll  was  in  the  legal  form  to  supply  the  first  list.^  And  secondly,  ’Whether  the 
bills  of  lading  and  other  papers  touching  the  cargo  prove  the  neutral  property 
of  it?  It  then  proceeds  with  various  considerations,  of  violated  ordinances  of 
July,  1778,  and  a  decree  of  the  Executive  Directory  promulgating  the  ordi¬ 
nances  of  1744  %nd  1778,  and  decrees  the  ship  and  cargo  to  be  j-  I 

good  prize :  although  one  of  the  considerations  is  to  this  effect,  L  J 

considering  in  law  that  the  register  and  sea-letter  prove  the  American  property 
of  the  ship,  but  the  log-book  proves  that  the  passport  has  served  for  several 
voyages,  contrary  to  the  formal  regulations  of  the  fourth  article  of  the  ordinance 
of  July,  1778.  From  this  sentence  the  captain  appealed;  but  the  superior 
Court  declared  the  former  sentence  valid,  adding  to  the  former  ordinances  a  law 
of  the  29th  Nivose  last,  expressing,  “the  state  of  ships  in  regard  to  what  con¬ 
cerns  their  neutral  or  enemy’s  quality  shall  be  determined  by  their  cargo ;  there¬ 
fore  every  vessel  met  at  sea  laden  entirely  or  in  part  with  goods  the  produce  of 
England,  shall  be  declared  lawful  prize,  whoever  may  be  the  owner.”  This 
special  verdict  was  argued  three  several  times  at  the  Bar,  and  the  Court  took 
time  to  consider  of  their  opinion,  it  appearing  that  the  main  difficulty  of  the 
case  turned  upon  the  question  of  an  implied  warranty,  there  being  no  express 
one. 


(a)  Ante,  p.  718. 

VoL.  VII.—B  2 


{b)  1  East,  663. 
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The  Court  did  not  decide  that  point,  for  they  were  ultimately  of  opinion,  as 
was  declared  by  Lord  Kenyon  in  pronouncing  their  unanimous  judgment,  that 
supposing  an  implied  warranty  did  exist,  the  sentences  did  not  negative  such  a 
warranty,  both  the  sentences  appearing  manifestly  to  have  proceeded  on  the 
ground  of  a  breach  of  French  ordinances,  which  were  contrary  to  the  treaty 
between  the  two  countries,  were  not  adopted  by  it,  nor  is  the  condemnation 
expressed  by  the  sentence  to  have  been  for  acting  contrary  to  the  treaty.  Judg¬ 
ment  for  the  plaintiff. 

But  where  the  foreign  sentence  professes  to  proceed  on  the  ground  of  an 
infraction  of  treaty,  such  sentence  is  conclusive  against  the  warranty,  although 
inferences  were  drawn  in  such  sentence  from  ex  parte  ordinances  in  aid  of  their 
conclusion  that  the  treaty  was  broken.  Baring  v.  Royal  Exchange  Assurance 
Company,  {a) 

r  *729  1  come  now  to  refer  to  a  more  important  case  than  any  *pre- 

L  J  ceding  one,  namely,  Kinder sley  and  others,  Appellants,  v.  Chase 

and  others.  Respondents,  (b)  It  was  an  insurance  effected  at  Madras  by  the 
appellants  on  account  of  the  Swedish  Asiatic  Company,  on  the  ship  Resolu¬ 
tion,  Captain  Neale,  and  the  insurance  was  declared  to  be  on  goods,  as  interest 
may  appear,  and  warranted  Swedish  property.  The  ship  sailed  with  a  valu¬ 
able  cargo,  and  being  obliged  to  put  into  the  Isle  of  France  for  refreshment, 
the  ship  and  cargo  were  there  seized  as  prize,  and  ultimately  condemned.  The 
tribunal  of  commerce  in  the  Isle  of  France,  after  enumerating  the  various 
papers  and  documents  found  on  board,  proceeds  to  state,  “That  the  legal  ques¬ 
tions  for  investigation  and  decision  are,  first,  whether  the  proceedings  in  regard 
to  the  fact  of  the  seizure  of  the  ship  were  carried  on  agreeably  to  the  terms  of 
the  laws  relative  to  proceedings  in  matter  of  prize  2nd,  Whether  by  the 
papers  composing  the  said  proceedings,  and  there  produced  by  the  respective 
parties,  and  also  from  the  objections  and  exceptions  severally  taken,  and  by  the 
terms  of  the  regulations  and  ordinances  made  on  the  subject  of  the  navigation 
of  neutral  vessels  in  time  of  war,  the  said  ship  and  her  cargo  must  be  consid¬ 
ered  as  enemy’s  property,  and  as  such  confiscated  to  the  use  of  the  republic  5 
or  whether,  on  the  contrary,  the  said  ship  and  her  cargo  must  be  considered  as 
Swedish  property,  and  restored  to  the  claimants?”  The  sentence  as  to  the 
second  question  proceeds  thus : — “Considering  that  it  appears,  as  well  by  the 
confession  of  the  master  on  his  examination,  as  by  the  declaration  of  the 
passengers  and  others  of  the  crew,  that  he  is  an  Englishman  by  birth.  Con¬ 
sidering  that  the  character  of  a  naturalized  Swede  adopted  by  him  in  the  pro¬ 
ceedings  cannot  be  legally  entertained  5  seeing  that  instead  of  providing  by 
letters  of  naturalization  from  the  King  of  Sweden,  he  only  produces  an  act  of 
his  having  taken  the  oath  on  the  14th  Jtdy,  1795,  before  the  Burgomaster  of 
Gottenhurg,  which  is  insufficient  by  reason  that  every  act  of  nationality  or 
r  *7^40  1  neutralization  can  only  *be  proved,  according  to  the  usage  of  the 
L  J  European  powers,  by  an  act  issued  by  the  prince  himself  Con¬ 

sidering  that,  even  though  this  certificate  of  the  oath  having  been  taken,  should 
be  considered  as  equivalent  to  letters  of  naturalization,  granted  by  the  King  of 
Sweden,  it  would  want  the  condition  required  by  law  for  its  validity,  as  it  could 
only  have  been  made  two  years  subsequent  to  the  declaration  of  war  with 
England,  and  would  consequently  be  directly  opposite  to  the  words  of  the  6th 
article  of  the  regulation  of  neutrals  in  1778,  which  are  as  follow “No  regard 
will  any  more  be  paid  to  passports  granted  by  neutral  powers  or  allies,  as  well 
to  owners  as  masters  of  ships,  subjects  of  states  in  enmity  with  his  Majesty, 


(а)  5  East,  99. 

(б)  Cockpit,  July  21  &  22,  1801.  Park  Ins.  743. 
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if  they  are  not  neutralized,  or  have  not  transferred  their  property  to  the  states 
of  those  powers  three  months  before  the  1st  of  September  of  the  present  year.” 
Considering  that  it  also  appears,  as  well  by  the  proceedings  as  by  the  declara¬ 
tion  of  the  crew,  and  that  of  Mr.  Gordon,  that  the  said  Gordon  is  a  Scotchman^ 
consequently  an  enemy ;  that  he  was  second  captain  on  board  the  said  ship 
Resolution^  and  that  he  certainly  exercised  the  functions  thereof  from  the  period 
of  his  leaving  Europe^  and  during  the  whole  of  the  voyage;  that  this  first 
officer  was  shipped  at  Guernsey  without  any  of  the  forms  prescribed  by  law 
being  observed,  for  proving  the  disembarkation  of  the  person  mentioned  in  the 
muster-roll,  as  likewise  the  necessity  of  replacing  him  with  an  officer  of  an 
hostile  power.  Considering  that  the  regulation  of  1778,  declaring  lawful  prize 
foreign  vessels,  on  board  of  which  there  shall  be  a  supercargo,  merchant,  clerk, 
or  principal  officer  of  an  enemy’s  country,  save  in  those  cases  as  excepted  in 
the  10th  article,  where  the  papers  shall  prove  by  documents  found  on  board, 
that  they  were  under  the  necessity  of  taking  on  board  chief  officers  or  sailors, 
at  the  ports  they  put  into,  to  replace  those  belonging  to  a  neutral  country,  w'hich 
died  in  the  course  of  the  voyage ;  and  the  defendants  do  not  in  any  manner 
prove  it,  agreeably  to  the  directions  and  regulations.  Considering  that  the  gen¬ 
eral  invoice  and  bill  of  lading  produced  by  the  captain,  the  particu-  ^ 
lar  ^invoice  of  the  cargo  made  by  Kindersley,  Watts  and  Company,  *-  ^  -* 

and  Colt,  Day  and  Company,  of  Madras^  being  unsigned,  cannot  be  received 
by  the  Court  conformably  to  the  2nd  article  of  the  same  regulation.  Consid¬ 
ering  that  the  papers  produced  by  Captain  Neale,  as  well  to  establish  the 
pretended  character  of  an  American^  as  likewise  to  prove  the  existence  of  the 
necessity  he  was  in  to  replace,  at  Guernsey^  the  first  officer  inserted  in  the 
muster-roll  by  Mr.  Gordon,  are  neither  sufficient  nor  legal;  and  that  even 
admitting  them  to  be  so,  they  could  not  be  received  by  the  Court,  by  reason 
that  they  Avere  not  delivered  within  the  time  prescribed  by  the  terms  of  the 
llth  article  of  the  same  regulation.  Considering  that  the  cargo  shipped  by 
Harrop  and  Stephenson,  of  Tranquehar^  is  for  account  of  the  operations  of 
the  ship  Resolution^  as  appears  by  account  current  of  the  said  gentleman,  of 
the  29th  of  March^  1797.  Considering,  finally,  that  the  king’s  letters  of  the 
23rd  of  May^  1780,  issued  by  order  of  the  colonial  assembly,  and  registered 
in  the  Tribunal,  as  forming  part  of  the  regulation  of  1778,  has  no  other  object 
than  to  maintain  the  directions  of  the  regulations,  and  to  recommend  circum¬ 
spection  to  captains  of  armed  ships  towards  neutral  vessels.  Everything  con¬ 
sidered,  the  Court  administering  justice,  and  without  paying  attention  either  to 
the  points  and  demands,  or  to  the  matters  of  nullity  contended  for  by  the 
defendants  in  regard  to  the  proceedings  taken  by  the  justice  of  peace,  declare 
the  seizure  of  the  ship  Resolution  to  be  good  and  law^ful,  order  the  said  ship 
and  cargo  to  be  condemned  for  the  use  of  the  republic.” 

This  case  came  on  to  be  tried  on  the  plea  side  of  the  Recorder’s  Court  at 
Madras;  and  a  verdict  was  given  for  the  appellants,  subject  to  the  opinion  of 
the  Court  upon  a  case  reserved  upon  the  single  point  as  to  the  effect  or  opera¬ 
tion  of  the  sentence  of  the  Court  of  Admiralty  in  the  Isle  of  France^  the  Re¬ 
corder,  (Sir  Thomas  Strange)  being  of  opinion  at  the  trial,  that  independently 
of  the  French  sentence,  the  appellants  had  made  out  a  sufficient  case  to  entitle 
them  to  a  ^verdict.  Upon  the  argument  of  this  case.  Sir  Thomas  ^  *709  q 
Strange  gave  judgment  for  the  respondents,  stating  as  a  ground  of  L  J 

his  decision,  that  the  Admiralty  Court  had  considered  the  question,  whether  the 
property  was  enemy’s  or  neutral,  and  had  condemned  it  as  enemy’s,  and  con¬ 
sequently  the  warranty  was  conclusively  disproved  by  that  sentence. 

From  this  judgment  the  present  appeal  was  brought,  and  after  elaborate  argu¬ 
ment  at  the  Bar,  the  Lords  of  the  Privy  Counsel  dismissed  the  appeal,  and 
their  judgment  was  pronounced  by 
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The  Master  of  the  Rolls  [a) — '^‘It  is  necessary  to  make  a  few  observations, 
to  shew  the  grounds  upon  which  our  opinion  proceeds,  confirming  the  judg¬ 
ment  of  the  Recorder  of  the  Court  at  Madras. 

“The  opinion  which  we  have  formed  as  to  the  effect  of  the  sentence  of 
condemnation  makes  it  unnecessary  for  us  to  go  into  the  consideration  of  all 
the  questions  that  have  been  raised  in  the  course  of  the  discussion.  With 
regard  to  one,  which  was  started  towards  the  conclusion  of  the  argument, 
whether  a  sentence  of  condemnation  in  an  Admiralty  Court  can  ever,  in  a 
Court  of  Common  Law,  be  held  to  falsify  a  warranty  in  a  policy  of  insurance  of 
one  who  is  no  party  to  it.^  I  think  it  is  not  open  to  make  that  question.  Till 
How,  no  objection  has  been  made  on  the  part  of  the  appellants  to  the  sentence 
as  evidence,  their  gravamen  was,  not  that  it  was  received  for  the  purpose  for 
which  it  was  offered,  but  that  being  received,  it  did  not  show  that  the  con¬ 
demnation  proceeded  on  the  ground  of  enemy’s  property :  that  Was  the  sole 
question  agitated  in  the  Court  below.  Supposing  it  had  been  open  to  raise 
that  question,  I  conceive  it  must  here,  at  least,  have  been  raised  in  vain ;  for, 
sitting  here  as  a  Court  of  Appeal,  from  a  Court  of  Municipal  Law,  we  must 
decide  according  to  those  rules,  which  we  find  established  for  Courts  of  Muni- 


[  *733 


-|  cipal  Law ;  and  therefore  we  must  decide  %  question  on  a  policy 
of  insurance,  in  the  same  manner  as  we  find  a  Court  in  Westmin¬ 


ster  Hall  would  have  decided  such  a  question.  Now  it  is  quite  clear  that  from 
the  time  of  Lord  Hale  down  to  the  present  period,  it  has  been  settled  that  a 
sentence  of  condemnation  in  a  Court  of  Admiralty  is  conclusive.  When  it 
proceeds  on  the  grounds  of  enemy’s  property,  it  is  conclusive  that  the  property 
does  belong  to  enemies,  not  only  for  the  immediate  purpose  of  such  a  sentence, 
but  it  is  binding  on  all  Courts  and  as  against  all  persons.  (6)  This  has  been  so 
clearly  understood,  that  it  was  not  even  controverted  in  the  case  of  the  Duchess 
of  Kingston.,  where  the  conclusive  effects  of  all  sorts  of  evidence  was  so  ably 
discussed.  It  was  admitted  that  the  sentence  of  a  Court  of  Admiralty,  pro¬ 
ceeding  in  rem,  must  bind  all  parties — must  bind  all  the  world.  Now,  taking 
a  sentence  to  be  conclusive,  v/hen  it  has  distinctly  determined  that  the  property 
belonged  to  enemies,  a  question  is  made.  Whether  this  sentence  is  to  produce 
this  effect.^  It  is  said  every  sentence  of  condemnation  does  not  produce  that 
effect,  because,  by  a  great  many  decisions,  it  has  been  now  established  that  if 
it  clearly  appears  on  the  face  of  the  sentence  that  it  was  not  on  the  ground  of 
enemy’s  property  that  the  condemnation  proceeded,  but  that  the  Court  bot¬ 
tomed  itself  on  some  distinct  ground,  in  that  case  the  warranty  of  neutrality  is 
not  necessarily  falsified  by  such  a  sentence  of  condemnation ;  and  certainly 
there  are  several  cases  that  have  so  decided.  I  have  looked  at  them  all,  and 
not  one  of  them  will  be  contradicted  by  our  decision  on  this  case.  It  is  gen¬ 
erally  to  be  presumed  that  such  sentences  proceed  on  legitimate  grounds,  and, 
therefore,  they  are  in  general  conclusive  proof,  with  respect  to  the  properly, 
negativing  the  warranty  of  neutrality,  and  proving  the  propriety  of  the  con¬ 
demnation.  (c)  Hence  it  follows  that  it  does  not  lie  on  the  party  producing  the 
r  ^7^1  1  sentence  to  show  that  it  has  proceeded  on  the  ground  of  enemy’s 

L  J  "improperly ;  but  it  is  incumbent  on  the  other  party,  who  objects  to 

the  sentence,  to  show  that  it  proceeded  on  some  other  ground.  That  I  take  to 
be  the  effect  of  these  decisions,  and  therefore  it  is  necessary  here  to  show  some 
distinct  and  collateral  ground  on  which  the  sentence  has  proceeded,  leaving  the 
question  of  property  entirely  undetermined  |  and  accordingly  in  every  one  of 


(^n)  Sir  William  Grant. 

(/>)  And  see  per  Lord  Mansfield  in  Bernardi  v.  lyiotteux,  ante.,  p.  712. 

(c)  See  per  Lord  Kenyon,  and  J.  Grose,  in  Pollard  v.  Bell,  ante,  p.  718. 
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the  cases  in  which  the  effect  contended  for  by  the  underwriters  has  been  denied 
to  a  sentence  of  condemnation,  the  Court  of  Common  liaw  has  thought  itself 
warranted  in  cominor  to  this  conclusion,  that  the  sentence  itself  shows  that  the 
question  of  property  was  not,  and  was  not  professed  to  be,  decided  by  the  Court 
of  Admiralty.  AYhat  is  the  case  here.^  The  Court  expressly  tells  us  what 
the'questions  were  which  they  had  to  decide — One  question  was,  ‘Whether 
the  proceedings  were  regular.^’  The  other  question  was,  ‘AVhether,  by  the 
papers  composing  the  said  proceeding,  and  there  produced  by  the  respective 
parties,  and  also  from  the  objections  and  exceptions  severally  taken,  and  by 
the  terms  of  the  regulations  and  ordinances  made  on  the  subject  of  the  naviga¬ 
tion  of  neutral  vessels  in  time  of  war,  the  said  ship  and  cargo  must  be  con¬ 
sidered  as  enemy’s  property,  and  as  such  confiscated  to  the  use  of  the  republic? 
Or  whether,  on  the  contrary,  the  said  ship  and  her  cargo  must  be  considered  as 
Swedish  property,  and  restored  to  the  defendants  ?  ’ 

‘‘Whether  it  was  to  be  confiscated,  according  to  that  statement,  depended, 
as  they  say,  on  the  question  whether  it  was  the  property  of  enemies  or  of  neu¬ 
trals?  If  it  was  property  of  enemiesj  then  it  was  to  be  confiscated,  but  if  the 
property  of  neutrals,  it  was  to  be  restored  to  the  defendants.  Then  we  find 
them  determine  that  it  is  to  be  confiscated  for  the  benefit  of  the  republic.  Now 
we  must  strain  very  hard  to  make  them  contradict  themselves  in  pronouncing 
the  sentence  of  condemnation,  if  we  say  that  they  did  not  mean  to  determine 
anything  with  respect  to  the  property,  when  at  the  same  moment  they  said,  the 
sentence  depended  entirely  on  the  question  of  property.  It  is  said,  it  appears 
from  one  of  the  ^reasons  of  their  decision,  that  they  must  have  p  n 

proceeded  on  the  ground  of  their  own  ordinance,  particularly  on  ^  J 

the  ordinance  of  1778,  which  declares,  ‘that  the  circumstance  of  having  a 
supercargo  or  chief  officer  on  board  belonging  to  an  enemy  will  be  a  sufficient 
ground  of  condemnation.’  Now,  supposing  for  a  moment  it  was  chiefly,  for 
certainly  it  was  not  solely,  through  that  medium  that  they  arrived  at  the  con¬ 
clusion  that  it  was  enemy’s  property,  would  that  have  been  sufficient  to  authorize 
us  to  treat  the  sentence  as  inconclusive  ? 

“Supposing  they  had  stated  the  facts  of  the  case,  without  any  reference  to 
the  ordinance,  could  any  man  say  that  these  facts  were  so  irrelevant  to  the  con¬ 
clusions  they  have  draivn  of  enemy’s  property  that  a  Court  of  Common  Law 
would  have  thought  itself  at  liberty  to  go  into  the  question,  and  see  whether 
the  conclusion  was  warranted  or  not  ?  The  Court  of  King’s  Bench  has  always 
disclaimed  such  a  jurisdiction.  Then  does  it  vitiate  the  sentence  that  a  Court  of 
competent  jurisdiction  has  said,  there  is  an  ordinance  which  warrants  and  sup¬ 
ports  such  a  sentence?  These  ordinances  have  been  misunderstood,  sometimes 
by  the  Courts  of  Admiralty  themselves  in  France^  and  even  (sometimes)  by  the 
Courts  in  this  country.  The  Courts  of  Admiralty  in  France  have  sometimes 
considered  these  ordinances  as  making  the  law,  and  as  binding  on  neutrals,  and 
therefore  sometimes  have  declared  in  the  same  breath  that  the  properly  was 
neutral,  and  yet  that  it  was  liable  to  condemnation.  Whereas  all  that  was 
meant  by  those  ordinances  was,  to  lay  down  rules  of  decision  conformable  to 
what  the  lawyers  and  statesmen  of  the  country  understood  to  be  the  just  prin¬ 
ciples  of  maritime  law.  When  Louis  the  Fourteenth  published  the  famous 
ordinance  of  1681,  nobody  thought  that  he  was  undertaking  to  legislate  for 
Europe^  merely  because  he  collected  together  and  reduced  into  the  shape  of  an 
ordinance,  the  principles  of  the  marine  law  as  then  understood  and  received 
in  France,  1  say,  as  understood  in  France^  for  although  the  law  of  nations 
ought  to  be  the  same  in  every  country,  yet  as  the  tribunals  which  p  -i 

^administer  that  law  are  wholly  independent  of  each  other,  it  is  L  J 

impossible  that  some  differences  shall  not  take  place  in  the  manner  of  interpreting 
and  administering  it  in  the  different  countries  which  acknowledge  its  authority. 
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Whatever  may  have  been  since  attempted,  it  was  not,  at  the  period  now  referred 
to,  supposed  that  one  state  coold  make  or  alter  the  law  of  nations ;  but  it  was 
judged  convenient  to  declare  certain  principles  of  decision,  partly  for  the  pur¬ 
pose  of  giving  an  uniform  rule  to  their  own  Courts,  and  partly  for  the  purpose 
of  apprising  neutrals  what  that  rule  was.  And  it  was  truly  observed  at  the 
Bar,  ill  the  course  of  the  argument,  that  it  has  been  matter  of  complaint  against 
us  (how  justly  is  another  consideration)  that  we  have  no  such  code,  by  which 
neutrals  may  learn  how  they  may  protect  themselves  against  capture  and  con¬ 
demnation,  Now  this  Court,  in  this  case,  seems  to  me  to  have  well  and  pro¬ 
perly  understood  the  effect  of  their  own  ordinances.  They  have  not  taken 
them  as  positive  laws  binding  on  neutrals,  but  they  refer  to  them  as  establishing 
legitimate  presumptions,  from  which  they  are  warranted  to  draw  the  conclusion 
that  is  necessary  for  them  to  arrive  at,  before  they  are  entitled  to  pronounce  a 
sentence  of  condemnation. 

‘^Supposing  they  had  only  stated  the  facts,  as  they  are  now  before  us,  are 
they  to  be  considered  as  so  irrelevant,  that  a  Court  of  Common  Law  would 
say,  ‘This  sentence  is  repugnant  to  justice,  and  is  unwarranted  on  the  ground 
on  which  it  has  proceeded?’  [The  Master  of  the  Bolls  here  enumerated  the 
facts  appearing  on  the  French  sentence,  supposing  them  to  have  occurred  in 
a  British  Court  of  Admiralty,  and  then  proceeded.]  “Supposing  all  these 
circumstances  to  be  brought  before  a  Court  of  Admiralty  in  this  country,  I 
think  it  would  be  questionable,  whether  they  would  have  permitted  further 
proof:  I  apprehend  the  property  would  hardly  have  escaped  condemnation  in 
the  first  instance^  What  is  the  result  of  all  the  cases  that  have  been  deter¬ 
mined?  From  them  ail,  Mr.  Justice  Le  Blanc  collects  this  principle,  namely, 
r-  1  ^  sentence  of  a  Court  of  Admiralty  is  conclusive  as  to  all  it 

L  J  ^professes  to  decide.  («)  Now,  is  it  possible  to  say,  that  this 

Court  did  not  profess  to  decide,  whether  this  was  or  was  not  enemy’s  pro¬ 
perty?  It  was  the  only  question  they  did  profess  to  decide,  for  there  is  no 
other  question  stated  by  them  upon  which  their  decision  could  proceed,  except 
that  of,  Whether  the  property  belonged  to  enemies  or  neutrals?  And  therefore 
we  do  not  only  not  contradict  any  case  that  has  been  decided,  by  affirming  the 
judgment  of  the  Court  below,  but  we  are  bound  so  to  do,  by  all  the  principles 
of  these  cases ;  and  we  should  contradict  them  if  we  did  not  affirm  the  sen¬ 
tence  of  the  Court  of  MadrasF 

Lord  Glenhervie,-—^*!  only  wish  to  make  one  observation  on  the  case  of 
Pollard  V.  BelL  It  seems  quite  otherwise  as  to  the  fact  in  that  case,  from 
this  which  has  been  so  ably  stated  here ;  and  I  entirely  concur  in  opinion,  as 
it  has  been  now  delivered.  In  the  case  of  Pollard  v,  Bell^  the  French  Court 
did  not  profess  to  go  on  the  ground  of  enemy’s  property.  Here  they  do  pro¬ 
fess  to  go  00  the  ground  of  enemy’s  property.  Whether  they  ought  or  ought 
not  to  have  come  to  this  conclusion  is  another  question,  but  it  is  clear  that  in 
Pollard  V.  Bellj  that  particular  Court  did  not  do  so :  it  did  not  decide  on  the 
ground  of  enemy’s  property  or  not ;  but  they  declare  merely,  that  the  ship  is 
confiscated  because  she  had  a  belligerent  captain  or  supercargo  on  board.  Now 
that  being  the  case,  and  the  sentence  not  having  so  professed  to  proceed,  the 
very  first  fact  that  was  stated  in  that  case  was,  that  the  ship  was  neutral  pro¬ 
perty.  The  warranty  was  on  the  ship,  though  the  insurance  was  on  the  goods 
on  board ;  that  being  so,  it  appears  that  that  case  is  not  at  all  on  the  facts  of  it 
resembling  this.  ” 

Sir  William  Ncolt*— “From  the  case  of  Pollard  v.  Bell^  it  appears  clearly, 
that  the  French  Court  of  Admiralty  had  been  guilty  of  great  inattention  in  their 


(a)  Vide  Ms  opinion  in  Pollard  v.  Bell,  8  T.  R.  p.  443,  p.  719. 
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own  edicts ;  but  by  this  inaccuracy  they  brought  the  facts  out  distinctly  to  the 
*view  of  an  English  Court  of  Common  Law,  and  hereby  enabled  j-  -i 

them  to  give  the  decision  they  had  given.  ”  b  d 

Mr.  J.  Park  here  observes,  (a)  “But  the  point  was  at  that  very  time  depend¬ 
ing  in  the  House  of  Lords,  upon  an  appeal  from  Scotland^  in  the  case  of 
Lothian  and  another  v.  Henderson  and  another^  {b)  and  upon  the  second 
hearing  of  which,  all  the  Judges  were  summoned.  I  was  one  of  the  counsel, 
and,  by  the  express  order  of  their  Lordships,  in  order  to  set  this  point  at  rest 
for  ever,  we  were  desired  to  argue  at  the  Bar  in  question  of  the  admissibility 
in  evidence  of  a  sentence  of  a  foreign  Court  of  Admiralty,  in  an  action  upon 
a  policy  of  insurance,  in  order  to  falsify  a  warranty  of  neutrality.  And  after 
mature  deliberation,  although  there  was  some  difference  of  opinion  about  some 
special  circumstances,  all  the  Judges  were  unanimous  in  declaring,  that  after 
the  continued  practice  which  had  taken  place  from  the  earliest  period,  in  which, 
in  actions  on  policies  of  insurance,  questions  had  arisen  on  warranties,  to  admit 
such  sentences  as  evidence,  not  only  as  conclusive  in  rem^  but  also  as  conclu¬ 
sive  of  the  several  matters  they  purpose  to  decide  directly,  it  was  too  late  to 
examine  the  practice  of  admitting  them  to  the  extent,  to  which  they  had  been 
received,  supposing  that  practice  might  have  at  first  appeared  to  have  been 
doubtful,  upon  the  argument,  that,  on  the  authority  of  those  decisions,  men 
had  acted  for  a  long  series  of  years,  and  entered  into  contracts  of  assurance  in 
this  country,  with  a  perfect  knowledge  of  such  decisions,  and  in  expectation  of 
the  questions  arising  out  of  such  contracts,  to  which  such  decisions  are  appli¬ 
cable,  being  ruled  by  them.  And  as  to  the  supposed  uncertainty  that  had  pre¬ 
vailed  in  our  Courts  upon  the  construction  of  foreign  sentences.  Lord  Alvanley^ 
Chief  Justice  of  the  Court  of  Common  Pleas,  said,  the  doctrine  laid  down  in 
Kindersley  v.  Chase^  (c)  appeared  to  him  best  calculated  to  do  away  that  uncer¬ 
tainty,” 

*Lord  Ellenborough^  Chief  Justice  of  the  King’s  Bench,  who  ^  *739  q 
was  necessarily  absent  at  Guildhall  when  the  House  of  Lords  L  J 

decided  the  cause  of  Lothian  v.  Henderson^  but  whose  concurrence  in  the 
judgment  then  pronounced  was  declared  by  Lord  Eldon^  (Lord  Chancellor) 
had  soon  after  an  opportunity  of  declaring  from  the  Bench  of  his  own  Court 
what  he  conceived  to  be  the  effect  of  that  decision.  In  delivering  the  judgment 
of  the  Court  in  Bolton  v.  Gladstone^  {d)  his  Lordship  said,  “Since  the  judg¬ 
ment  of  the  House  of  Lords  in  Lothian  v.  Henderson^  it  may  now  be  assumed 
as  the  settled  doctrine  of  a  Court  of  English  law,  that  all  sentences  of  foreign 
Courts,  of  competent  jurisdiction  to  decide  questions  of  prize,  are  to  be  re¬ 
ceived  here  as  conclusive  evidence  in  actions  upon  policies  of  assurance,  upon 
every  subject  immediately  and  properly  within  the  jurisdiction  of  such  foreign 
Courts,  and  upon  which  they  have  professed  to  decide  judicially.” 

But  it  was  held  in  the  case  of  Fisher  v.  Ogle,  (e)  they  must  decide  upon 
the  point  distinctly,  in  order  to  affect  a  warranty  or  representation  in  a  policy  of 
insurance.  That  they  meant  to  decide  the  point  is  not  to  be  collected  by  infer¬ 
ence  or  argument,  but  by  specific  affirmation.  Lord  Ellenborough  so  declared 
on  the  trial  of  an  action  on  a  policy  of  insurance  on  the  ship  Juno,  represented 
as  an  American,  at  and  from  London  to  Africa,  during  her  stay  and  trade 
there,  and  from  thence  to  her  port  or  ports  of  discharge  in  the  West  Indies. 

The  ship  was  captured  by  a  French  privateer,  and  carried  into  Martinique, 
and  there  condemned  in  the  Vice  Admiralty  Court.  To  falsify  the  represen- 


(a)  Page  753. 

(c)  Ante,  pp.  732,  737. 

(e)  Sit.  after  Trin.  1808,  I  Camp.  418. 


(6)  3  Bos.  &  Pull.  499. 
(d)  5  East,  155. 
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tation  of  neutrality,  the  defendant  now  gave  in  evidence  the  sentence  on  con¬ 
demnation.  This  stated,  ‘4hat  it  resulted  evidently  from  the  papers  on  board ; 
that  the  expedition  of  the  said  ship  Juno,  her  cargo,  and  the  operations  of  her 
captain  on  the  coast  of  Africa,  were  for  account  of  the  brothers  Geddes,  mer¬ 
chants  of  London,  who  had,  to  masque  the  English  property  of  this  outfit, 
r  *740  1  borrowed  *the  American  flag  and  passport  of  the  said  ship  Juno, 

L  -J  and  taken  for  their  agent  and  partner  in  this  expedition.  Captain 

Fischer,  furnished  with  a  certificate  of  a  citizen  of  the  United  States."  The 
sentence  afterwards  went  on  to  declare  as  good  and  valid  prize  the  slave  ship 
Juno,  and  to  confiscate  the  said  ship  and  her  cargo  to  the  profit  of  the  captors, 
without  stating  any  specific  grounds  for  the  condemnation. 

Lord  Ellenborough. — ‘‘We  shew  a  sufficient  respect  ior  French  sentences, 
if  we  attach  credit  in  our  Courts  to  what  they  distinctly  say.  It  is  often  painful 
to  go  this  length,  considering  the  piratical  way  in  which  they  proceed.  But 
this  sentence  does  not  say  that  the  ship  was  not  American;  and  .it  is  not  to  be 
considered  as  evidence  of  what  it  does  not  specifically  affirm.  I  dare  say  such 
sentences  will  be  positive  enough  in  future,  since  those  who  frame  them  are 
disposed  to  consider  every  thing  as  good  prize  against  all  mankind.  When 
they  do  speak  out,  I  will  give  them  the  same  effect  here  which  they  receive  in 
other  places.  But  there  is  no  proof  in  the  present  case  that  the  property  was 
not  American,  although  such  an  inference  might  be  drawn  from  certain  indirect 
statements  in  the  sentence  now  presented  to  us.”  Verdict  for  the  plaintiff. 

In  the  ensuing  Term  a  motion  was  made  for  a  new  trial:  and  it  was  con¬ 
tended  by  the  counsel  for  the  defendant,  that  it  necessarily  resulted  from  the 
terms  of  the  sentence  of  the  French  Admiralty  Court,  that  the  ship  Juno  and 
her  cargo  were  not  American,  although  this  was  not  positively  averred  in  any 
part  of  it  :  and  that,  according  to  the  principles  of  former  decisions,  the  sen¬ 
tence  of  a  foreign  Court  of  competent  jurisdiction  must  be  taken  as  conclusive 
evidence  of  the  facts  upon  which  it  evidently  proceeds. 

Lord  Fllenborough. — “I  must  look  at  the  adjudicative  part  of  the  sentence ; 
and  there  I  find  nothing  distinctly  stated  as  to  the  ship  or  her  cargo  not  being 
American,  Is  there  any  case  in  which  it  has  been  held  that  Judges  must  fish 
r  ^741  I  ^  meaning,  when  a  sentence  of  this  kind  is  produced  *to  them. 
L  J  Here  the  foreign  Court  seems  not  to  have  any  settled  opinion  upon 

the  subject,  and  not  to  have  known  or  cared  on  what  grounds  it  proceeded  to  a 
condemnation.  It  is  by  an  overstrained  comity  that  these  sentences  are  received 
as  conclusive  evidence  of  the  facts  which  they  positively  aver,  and  upon  which 
they  specifically  profess  to  be  founded.” 

The  other  Judges  were  of  the  same  opinion,  and  the  rule  was  refused. 

In  Calvert  v.  Bovill,  {a)  which  was  an  action  on  a  policy  of  insurance  on  the 
captain’s  goods  and  private  adventure,  warranted  American  property,  on  board 
the  ship  Friends,  at  and  from  London  to  Virginia,  a  sentence  of  a  French 
Court  of  Admiralty  was  produced,  which  was  to  the  following  effect:  “Foras¬ 
much  as  the  true  destination  of  the  ship  was  for  the  English  islands,  having 
been  hired  and  loaded  at  London,  and  that  there  has  been  found  on  board  her 
eighty  barrels  of  gunpowder  the  Court  declares  the  said  brig  Friends,  together 
with  her  cargo,  a  good  prize.” 

The  Court  of  King’s  Bench  held  that  this  sentence  was  not  conclusive  against 
the  warranty  of  neutrality,  the  facts  of  the  case  and  the  reasons  expressly  given, 
leading  to  a  contrary  conclusion.  If  the  sentence,  indeed,  had  condemned  the 
goods,  because  they  were  the  property  of  an  enemy,  that  judgment  would 
have  been  conclusive,  but  they  have  given  other  reasons  for  their  sentence. 


(a)  7  T.  R.  523. 
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There  is  an  important  case  on  this  subject  decided  so  late  as  1831  :  it  is  the 
case  of  Dalgleish  and  others  v.  Hodgson^  (a)  which  was  an  action  on  an 
insurance  on  “goods”  on  board  the  ship  George.  It  was  decided  in  this  case 
that  the  sentence  of  a  foreign  Court  of  Admiralty  is  not  conclusive  as  to  the 
ground  of  condemnation,  unless  it  be  explicitly  stated  what  that  ground  is  :  and 
it  was  held  in  this  case  that  this  did  not  appear  on  a  sentence  which  stated 
“  that  ^the  ship  George  had  sailed  from  Liverpool^  knowing  of  the  p  ^1^742  1 

blockade  of  Buenos  Ayres.,  by  the  Emperor  of  Brazil.,  from  a  h  J 

short  distance  from  which  port  she  was  taken,  and  for  that  reason  ought  to  be 
considered  as  violating  the  blockade ;  besides  which,  it  was  notorious  that  the 
captured  had  endeavoured  to  get  goods  into  Buenos  Ayres,  as  was  clear  from 
the  evasive  answers  of  the  captain;  that  the  captured  had  not  the  plausible 
excuse  of  going  first  to  Monte  Video,  and  thereby  complying  w'ith  the  published 
instructions;  from  all  which  and  from  the  documents  stated,  the  ship  was 
adjudged  good  prize.”  At  the  trial  a  verdict  was  directed  to  be  entered  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  a  case,  [b)  After  argument, 
the  Court  took  time  to  consider  their  judgment,  which  was  delivered  afterwards 
by  Tindal,  C.  J.  “The  principal  question  in  this  case  is,  whether  the  sen¬ 
tence  of  condemnation  of  the  brig  George  and  her  cargo,  in  the  Prize  Court  of 
Monte  Video,  dated  the  13th  December,  1826,  is  to  be  received  in  our  Courts 
as  conclusive  evidence  of  the  fact,  that  the  ship  was  captured  in  attempting  to 
break  the  blockade  of  Buenos  Ayres.  For  if  that  is  to  be  taken  as  a  fact  con¬ 
clusively  proved,  then  the  plaintiffs  in  this  action  are  in  no  condition  to  recover. 

The  general  law  upon  this  subject  is  well  known,  that  the  sentence  of  a 
foreign  Court  of  Admiralty  of  competent  jurisdiction  is  binding  upon  all  parties, 
and  in  all  countries,  as  to  the  fact  upon  which  the  condemnation  proceeded, 
where  such  appears  on  the  face  of  the  sentence  free  from  doubt  and  ambiguity. 
But  it  is  at  the  same  time  as  well  established,  that  in  order  to  conclude  the 
parties  from  contesting  the  ground  of  condemnation  in  an  English  Court  of 
Law,  such  ground  must  appear  clearly  upon  the  face  of  the  sentence :  it  must 
not  be  collected  by  inference  only,  or  left  in  uncertainty,  whether  the  ship  was 
condemned  upon  one  ground  which  would  be  a  just  ground  of  condemnation 
by  the  law  of  nations,  or  on  another  ground  which  would  amount  only  to  a 
breach  of  ^'the  municipal  regulations  of  the  condemning  country,  p  ^^-^43  q 
The  cases  of  Fisher  v.  Ogle,  (c)  and  Calvert  v.  Bovill,  [d)  are  L  '  J 
express  authorities  to  this  point,  and  the  sentence  of  condemnation  in  the  latter 
case  bears  a  strong  resemblance  to  that  in  the  present.  There  Lord  Kenyon, 
C.  J.,  says,  “If,  indeed,  that  Court  had  stated  in  their  sentence  that  they  con¬ 
demned  the  goods  because  they  were  British  property,  I  should  have  consid¬ 
ered  myself  bound  by  that  sentence ;  but  they  have  assigned  other  reasons  for 
adjudication:  the  express  grounds  of  the  sentence  of  the  adjudication  are,  that 
the  ship  was  destined  to  one  of  the  West  Indian  Islands ;  that  she  was  hired 
and  loaded  at  London,  and  had  a  certain  quantity  of  gunpowder  on  board ; 
therefore  they  condemned  her  and  her  cargo  as  a  good  prize.” 

Now,  looking  at  the  adjudicatory  part  of  this  sentence,  which  is  the  impor¬ 
tant  part  for  the  discovery  of  the  precise  ground  for  condemnation,  it  is  in  these 
terms,  viz  :  “From  all  which,  and  from  what  the  documents  state,  I  judge  the 
said  brig  George  and  her  cargo  to  be  good  and  lawful  prize  to  the  capturers.” 
The  words  ‘from  all  which’  refer  us  back  to  the  premises,  to  discover  the 
grounds  of  the  sentence ;  and  in  those  premises  we  find  enumerated  three 
distinct  statements:  first,  “that  it  plainly  appears  from  all  the  documents  that 


(a)  7  Bing.  495.  (6)  Which  see  at  p.  496  of  the  Report, 

(c)  1  Camp.  417.  Ante,  p.  739.  {d)  7  T.  R.  523.  Ante,  p.  741. 
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the  brig  sailed  from  Liverpool  knowing  of  the  blockade,  and  which  the  cap¬ 
tured  do  not  even  deny,  nor  that  her  destination  was  Buenos  Ayres.,  at  a  short 
distance  from  which  she  was  taken ;  secondly,  that  for  the  reason  last  given, 
she  ought  to  be  considered  as  violating  the  blockade ;  thirdly,  that  the  ship  had 
not  even  the  plausible  excuse  of  coming  to  Monte  Video  first,  and  thereby 
complying  with  the  published  instructions.” 

Now,  upon  referring  to  these  premises,  we  think  we  cannot  safely  infer  that 
the  precise  ground  of  condemnation  was  the  attempt  to  break  the  blockade. 
The  first  statement  refers  to  the  illegality  of  the  ship’s  destination  from  lAver- 
f  ^744  1  *  Buenos  Ayres.,  then  being  under  blockade.  It  is  impossible 

L  “'to  say  with  certainty  that  the  sentence  may  not  have  proceeded  on 

that  ground  in  part,  if  not  altogether ;  it  is  more  than  probable  it  did  so,  for  in 
another  part  of  the  premises  the  Judge  reverts  to  this  statement  in  these  terms, 
“Forasmuch  as,  besides  not  doing  away  the  proof  that  Buenos  Ayres  was  the 
first  port  the  shipment  was  intended  for,  in  itself  criminal.”  But  if  this  was 
the  ground  upon  which  the  sentence  proceeded,  in  the  first  place,  it  is  no 
ground  for  condemnation  by  the  law  of  nations,  unless  there  was  intention  to 
violate  the  blockade  |  and  in  the  next  place,  the  sentence  leaves  untouched  the 
question  of  fact,  whether  the  blockade  was  broken  or  attempted  to  be  evaded? 
If  it  formed  an  ingredient  in  the  Brazilian  Court  of  Admiralty,  no  one  can 
say  how  much  it  weighed  with  them,  or  that  if  the  ground  of  condemnation 
had  been  out  of  the  case,  the  Court  intended  to  rely  on  the  fact  of  the  blockade 
broken  as  their  ground  of  adjudication.  Again,  in  the  latter  part  of  the  pre¬ 
amble  to  the  sentence,  the  Judge  refers  to  a  non-compliance  with  published 
instructions  as  a  charge  against  the  master  of  the  ship.  What  these  instruc¬ 
tions  are,  does  not  appear ;  whether  some  regulations  ordained  by  their  own 
authority  or  not  is  uncertain.  But  if  this,  which  is  no  ground  for  condemna¬ 
tion  by  the  general  law  of  nations  {Meyne  v.  Walter.,)  (J)  operated  on  the  mind 
of  the  foreign  Judge  to  condemn  the  ship  and  cargo,  there  is  an  end  again  to 
the  conclusive  finding  of  the  fact  that  the  ship  violated  the  blockade  at  Buenos 
Ayres.  Under  a  sentence,  therefore,  expressed  with  so  much  doubt  and  ambi¬ 
guity  as  to  the  real  ground  on  which  it  proceeded,  we  hold  ourselves  at  liberty* 
to  determine  whether,  upon  the  evidence  at  the  trial,  such  violation  of  the  block¬ 
ade  did  in  fact  take  place  or  not ;  and  upon  that  question  we  are  satisfied  on  the 
evidence  that  the  captain  did  not  break,  nor  did  he  intend  to  break,  the  block- 
r  *745  "I  honestly  intended  to  obtain  instructions  *from  the 

L  -J  blockading  squadron,  not  having  been  before  warned  off  by  the 

Brazilian  cruisers. 

The  only  remaining  objection  that  has  been  insisted  on  against  the  plaintiff’s 
right  to  recover  is,  that  the  voyage  in  question  was  an  illegal  voyage  in  its  com¬ 
mencement,  because  the  ship  was  destined  to  a  port  which  was  notified  to  be 
under  blockade.  But  that  this  was  not  an  illegal  voyage  was  determined  by  the 
Court  of  King’s  Bench,  (ct)  upon  a  voyage  described  in  the  policy  in  the  very 
same  terms  as  the  present,  and  under  circumstances  so  precisely  similar  that  it 
is  unnecessary  for  us  to  say  more  than  that  we  entirely  concur  with  the  judg¬ 
ment  there  given,  founded  upon  the  authority  of  Lord  StoweWs  judgment,  in 
the  case  of  the  Shepherdess,  [h)  Judgment  for  the  plaintiffs. 


{d)  East,  22  Geo.  3.  Park  Ins.  730.  Anie^  p.  601. 

(«)  Naylor  v.  Taylor,  9  B.  &  C.  718.  Ante,  p.  317. 

{b)  5.  Rob.  Ad.  Rep.  262:  ante,  p.  315.  See  also  the  cases  of  the  Neptunus,  2  Rob. 
110;  and  of  the  Adelaide,  2  Rob.  112,  (n),  ante,  p.  315.  And  see  the  case  of  Harratt  v. 
Wise,  9  B.  &  C.  712,  ante,  p.  315,  where  this  subject  relating  to  the  blockade  is  fully 
treated  of. 
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In  the  case  of  Saloucci  v.  Johnson^  (c)  which  has  been  already  referred  to, 
one  of  the  main  points  related  to  the  question  respecting  the  right  of  searching 
neutral  vessels,  which  was  decided  in  the  negative.  But  that  decision  has  been 
overruled  by  the  Court  of  Admiralty  and  by  the  Court  of  King’s  Bench,  in 
1799,  in  the  case  of  Garrels  v.  Kensington,  (d)  It  was  an  action  on  a  policy 
on  goods  in  the  ship  Dispatch^  warranted  Danish  ship  and  property.  The 
loss  was  alleged  to  be  by  capture.  A  sentence  of  a  British  Court  of  Admiralty 
was  produced,  stating  that  the  said  neutral  ship  Dispatch^  with  her  cargo,  being 
Danish  property,  had  been  under  the  authority  of  the  law  of  nations  and  of  war, 
and  agreeably  to  existing  treaties,  stopped  and  detained  by  the  commander  of 
one  of  his  Majesty’s  ships,  and  by  him  sent  towards  the  port  of  Mole  S. 
Nicholas^  for  the  purpose  of  being  legally  examined,  under  the  command  of 
Barrett,  a  midshipman,  and  two  seamen ;  and  that  on  the  near  approach  to  the 
port,  the  master,  supercargo,  and  crew  of  the  said  ship  *had,  in  p  ^1^745  "i 
direct  violation  and  breach  of  their  neutrality  as  Danish  subjects,  >-  -• 

and  contrary  to  the  law  of  nations  and  the  faith  of  treaties,  forcibly  rescued  and 
taken  and  kept  possession  thereof  till  again  captured  by  a  French  privateer, 
and  she  was  again  captured  by  one  of  his  Majesty’s  ships ;  and  the  said  neutral 
ship  and  cargo  were,  therefore,  adjudged  good  prize. 

The  Court  was  of  opinion  that  the  sentence  of  the  Court  of  Admiralty  was 
conclusive  that  this  vessel  had  so  conducted  herself  as  to  forfeit  her  neutrality, 
by  acting  in  violation  of  that  neutrality,  and  contrary  to  the  law  of  nations  and 
faith  of  treaties.  That  as  to  the  question  concerning  the  right  of  searching 
•neutrals,  it  was  said  by  the  Court  that  before  the  late  armed  neutrality,  it  was 
considered  in  this  country,  and  so  decided  in  may  cases,  that  the  right  of  search¬ 
ing  neutrals  was  part  of  the  law  of  nations  5  and  that  such  right  was  supposed 
to  be  founded  on  reason.  Judgment  was  given  for  the  defendant. 

The  Court,  however,  in  the  above  case,  said,  they  did  not  mean  to  overturn 
the  case  of  Saloucci  v.  Johnson,  for  in  that  case  the  Court  of  Admiralty  had 
not  adjudged,  as  in  the  present  case,  that  the  ship  had  forfeited  her  neutrality. 
But  the  general  point  there  mentioned,  that  a  neutral  ship  need  not  submit  to  be 
searched,  cannot  be  supported ;  for  it  is  laid  down  in  Vattel,  (a)  that  this  right 
clearly  exists,  without  which  the  commerce  of  contraband  goods  could  not  be 
prevented. 

Bynkershoek  also  mentions,  as  a  thing  undisputed,  the  right  of  stopping  a 
neutral  vessel,  in  order  that  it  may  appear,  not  from  the  flag,  which  may  be 
fraudulently  assumed,  but  from  the  ship’s  papers,  whether  the  vessel  be  really 
neutral.  (6) 

Valin  says,  that  the  refusal  to  shorten  sail  and  submit  to  be  searched,  on  the 
part  of  a  merchant  vessel,  when  summoned  by  a  man-of-war,  renders  the  vessel 
liable  to  confiscation,  (c) 

*^And  De  Martens  says  that  a  merchant  vessel  must  submit  to  p  ^^747  "i 
visitation  from  a  commissioned  vessel  in  time  of  war,  under  penalty  ^  J 

of  confiscation,  [a) 

Besides  which,  in  a  late  case  in  the  Court  of  Admiralty,  [b)  Sir  William 
Scott  thus  states  the  law  :  “That  the  right  of  visiting  and  searching  merchant 


(c)  B.  R.  Hil.  25  Geo.  3,  Park  Ins.  757,  ante,  pp.  307,  707. 

(r/)  8  T.  R.  230.  -  (a)  Vatal,  b.  3,  c.  7,  s.  114. 

(h)  Quaes.  Jur.  Pub.  lib.  1,  c.  xiv.  (c)  Ordonn.  de  la  Mar.  lib.  iii.  tit.  ix.  art.  xii. 

(a)  Precis,  liv.  viii.  c.  vii.  §  321.  And  see  this  subject  treated  of  at  length  and  a  refer¬ 
ence  made  to  the  treaties  between  Great  Britain  and  other  states  during  the  war,  and  also 
to  the  collision  which  took  place  between  this  country  and  America,  as  to  the  question  of 
the  right  to  search  ships  of  war  in  the  year  1806,  in  the  Commentaries  on  the  Law  of 
Nations,  by  Mr.  Manning.  Chap.  XI. 

(A)  The  Maria,  Paulsen,  Master,  decided  the  11th  June,  1799.  1  Rob.  A.  R.  365. 
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ships  upon  the  high  seas,  whatever  be  the  ships,  whatever  be  the  cargoes, 
whatever  be  the  destinations,  is  an  incontestible  right  of  the  lawfully  commis¬ 
sioned  cruizers  of  a  belligerent  nation  ;  because,  till  they  are  visited  and  searched, 
it  does  not  appear  what  the  ship,  or  the  cargoes,  or  the  destinations  are  ;  and  it 
is  for  this  purpose  of  ascertaining  those  points,  that  the  necessity  of  this  right 
of  visitation  and  search  exists.  This  right  is  so  clear  in  principle,  that  no  man 
can  deny  it  who  admits  the  legality  of  maritime  capture ;  because,  if  you  are 
not  at  liberty  to  ascertain  by  sufficient  inquiry  whether  there  is  property  that  can 
legally  be  captured,  it  is  impossible  to  capture.  Even  those  who  contend  for 
the  inadmissible  rule,  that  free  ships  make  free  goods,  must  admit  the  exercise 
of  this  right,  at  least,  for  the  purpose  of  ascertaining  whether  the  ships  are  free 
ships  or  not.  The  right  is  equally  clear  in  practice,  for  the  practice  is  uniform 
and  universal  upon  the  subject.  The  many  European  treaties  which  refer  to 
this  right,  refer  to  it  as  pre-existing,  and  merely  regulate  the  exercise  of  it.  All 
writers  upon  the  law  of  nations  unanimously  acknowledge  it,  without  the  excep¬ 
tion  even  of  Hubner  himself,  the  great  champion  of  neutral  privileges.  In  short, 
no  man  in  the  least  degree  conversant  in  subjects  of  this  kind  has  ever,  that  I 
know  of,  breathed  a  doubt  upon  it.  The  right  must,  unquestionably,  be  exer- 

C  ] 


^748  cised  with  as  little  of  personal  harshness  and  of  vexation  *in  the 


mode  as  possible ;  but  soften  it  as  much  as  you  can  it  is  still  a 
right  of  force,  though  of  lawful  force,  something  in  the  nature  of  civil  process, 
where  force  is  employed,  but  a  lawful  force,  which  cannot  lawfully  be  resisted.” 
In  another  place  this  very  learned  person  adds,  ‘‘The  penalty  for  the  violent 
contravention  of  this  right  is  the  confiscation  of  the  property  so  withheld  from 
visitation  and  search.” 

And  the  same  law  prevails  in  America:  Kent^  in  his  Commentaries  says  : — 
“The  duty  of  self-preservation  gives  to  belligerent  nations  this  right.  The  doc¬ 
trine  of  the  English  Admiralty  on  the  right  of  visitation  and  search,  and  of  the 
lin^itation  of  the  right,  has  been  recognized  in  its  fullest  extent  by  the  Courts  of 
Justice  in  this  country.”  (a) 

The  provisions  of  the  celebrated  Consolato  del  Mare,  on  the  subject  of  prize 
law,  deserve  to  be  noticed  in  this  place.  The  great  antiquity  of  that  body  of 
maritime  laws,  combined  with  its  still  existing  authority,  renders  it  well  worthy 
of  attention :  and  that  part  which  relates  to  the  subject  of  prize  law  has  a  par¬ 
ticular  claim  on  our  notice,  as  the  equitable  regulations  applying  to  it  have  been 
acknowledged  and  recognized  for  many  centuries  by  all  the  maritime  states  of 
Europe,  and  are,  with  some  relaxation  of  their  severity,  still  agreeable  to  the 
maritime  code  and  the  law  of  nations  of  that  continent.  In  the  part  in  question 
it  is  said, — “If  an  armed  ship  or  cruiser  meet  with  a  merchant  vessel  belong¬ 
ing  to  an  enemy,  and  carrying  a  cargo  the  property  of  an  enemy,  common  sense 
will  sufficiently  point  out  what  is  to  be  done  |  it  is,  therefore,  unnecessary  to 
lay  down  any  rules  for  such  a  case.”  {b) 

“If  the  captured  vessel  is  neutral  property,  and  the  cargo  the  property  of 
enemies,  the  captor  may  compel  the  merchant  vessel  to  carry  the  enemy’s  cargo 
to  a  place  of  safety,  where  the  prize  may  be  secure  from  all  danger  of  recapture, 
paying  the  vessel  the  whole  freight  which  she  would  have  earned  at  her  deliv- 
r  ^74.0  ~]  port;  and  this  freight  shall  be  ascertained  from  *the  ship’s 

L  -J  papers  |  or,  in  default  of  necessary  documents,  the  oath  of  the 

master  shall  be  received  as  to  the  amount  of  freight.”  (c) 

“Moreover,  if  the  captor  is  in  a  place  of  safety  where  he  may  be  secure  of 
his  prize,  yet  is  desirous  to  have  the  cargo  carried  to  some  other  port,  the  neu¬ 
tral  vessel  is  bound  to  carry  it  thither ;  but  for  this  service  there  ought  to  be  a 


(a)  1  Rob.  A.  R.  153,  154,  155. 
(c)  Sect.  s.  2. 


(b)  Chap,  cclxxiii,  s.  1. 
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compensation  agreed  upon  between  them,  or,  in  default  of  any  special  agree¬ 
ment,  the  merchant  vessel  shall  receive  for  that  service  the  ordinary  freight  that 
any  other  vessel  would  have  earned  for  such  a  voyage,  or  even  more ;  and  this 
is  to  be  understood  of  a  ship  that  has  arrived  in  the  place  where  the  captor  has 
secured  his  prize,  that  is  to  say,  in  the  port  of  a  friend,  and  going  on  an  ulte¬ 
rior  voyage  to  that  port  to  which  the  captor  wishes  her  to  carry  the  cargo  which 

he  has  taken.”  (b) 

“If  it  shall  happen  that  the  master  of  the  captured  vessel,  or  any  of  the 
crew,  shall  claim  any  part  of  the  cargo  as  their  own,  they  ought  not  to  be 

believed  on  their  simple  word;  but  the  ship’s  papers  and  invoices  shall  be 

inspected ;  and  in  default  of  such  papers,  the  master  and  his  mariners  shall  be 
put  on  their  oaths ;  and,  if  on  their  oaths,  they  claim  the  property  as  their  own, 
the  captor  shall  restore  it  to  them,  regard  being  paid  at  the  same  time  to  the 
credit  of  those  who  swear  and  make  the  claim.”  (c) 

“If  the  master  of  the  captured  vessel  shall  refuse  to  carry  the  cargo,  being 
enemy’s  property,  to  some  such  place  of  safety,  at  the  command  of  the  captor, 
the  captor  may  sink  the  vessel  if  he  thinks  fit,  without  control  from  any  power 
or  authority  whatever,  taking  care  to  preserve  the  lives  of  those  who  are  in 
her.  This  must  be  understood,  however  of  a  case  where  the  whole  cargo,  or 
at  least  the  greater  part,  is  enemy’s  property.”  (d) 

If  the  ship  should  belong  to  the  enemy,  the  cargo  being  Either  p  *759  ~] 

in  the  whole  or  in  pari,  neutral  property ;  some  reasonable  agree-  L  J 

ment  should  be  entered  into  on  account  of  the  ship,  now  become  lawful  prize, 
between  the  captor  and  the  merchant  owning  the  cargo.”  (a) 

“If  the  merchants  refuse  to  etiter  into  such  an  agreement,  the  captor  may 
send  the  vessel  home  to  the  country  whose  commission  he  bears ;  and,  in  that 
case,  the  merchants  shall  pay  the  freight  which  they  were  to  have  paid  at  the 
delivering  port :  and  if  any  damage  is  occasioned  by  this  proceeding,  the  captor 
is  not  bound  to  make  compensation,  because  the  merchant  had  refused  to  treat 
respecting  the  ship  after  it  had  become  lawful  prize ;  and  for  this  reason  also, 
that  the  ship  is  frequently  of  more  value  than  the  cargo  she  carries,  (b) 

“If,  on  the  other  hand,  the  merchants  are  willing  to  a  reasonable  agreement, 
and  the  captor,  from  arrogance,  or  other  wrong  motives,  refuses  to  agree,  and 
forcibly  sends  the  cargo  away,  the  merchants  are  not  bound  to  pay  the  whole, 
nor  any  part  of  the  freight ;  and  besides  the  captor  shall  make  compensation 
for  any  damage  he  may  occasion  to  them.”  (c) 

“If  the  capture  should  be  made  in  a  place  where  the  merchants  have  it  not 
in  their  power  to  make  good  their  agreement,  but  are,  nevertheless,  men  of 
repute  and  worthy  to  be  trusted,  the  captor  shall  not  send  away  the  vessel  with¬ 
out  being  liable  for  damage ;  but  if  the  merchants  are  not  men  of  known  credit, 
and  cannot  make  good  their  stipulated  payment,  he  may  then  act  as  above 
directed.  ”  (fZ) 


(6)  Sect.  3. 
(d)  Sect.  5. 
(6)  Sect.  7. 
(d)  Sect.  9. 


(c)  Sect.  4. 
(a)  Sect.  6. 
(c)  Sect.  8. 
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OF  RETURN  OF  PREMIUM. 

Having  in  the  three  preceding  Sections  treated  of  the  several  causes  which 
r  *751  1  recollect  rendered  the  contract  ^between  the  assured  and  the 

L  J  underwriter  in  some  instances  void  at  tlie  commencement  of  the 

voyage,  and  in  others  where  the  contract  was  voided  by  some  act  of  the  assured 
as  a  breach  or  non-compliance  with  some  warranties,  we  come  now  to  consider 
an  important  branch  of  the  subject  of  marine  insurances,  namely,  the  question 
in  what  cases  by  the  law  of  this  country  there  shall  be  a  return  of  premium 
made  by  the  underwriters  to  the  assured? 

I  may,  before  entering  on  this  subject,  refer  the  reader  back  to  Section  1,  of 
the  Second  Part  of  this  Treatise  (a)  where  the  subject  of  the  return  of  pre¬ 
mium  in  the  case  of  fraud,  in  the  Courts  of  this  country,  as  well  as  by  some 
foreign  ordinances  was  fully  discussed.  Dismissing,  therefore  that  part  of  the 
subject,  I  shall  begin  to  mention  in  what  other  cases  it  is  settled  that  there  is 
to  be  a  return  of  premium. 

1.  The  first  rule  which  is  to  be  mentioned  is  that  where  the  property  has 
been  insured  to  a  larger  amount  than  the  real  value,  the  underwriter  shall  return 
the  overplus  premium,  or  if  it  happen  that  goods  are  insured  to  come  in  certain 
ships  from  abroad,  but  are  not  in  fact  shipped,  the  premium  shall  be  returned. 
And  this  principle  which  is  founded  in  reason  and  good  sense  is  exercised  in 
all  countries  where  insurances  are  known  and  is  said  to  be  coeval  with  the  con¬ 
tract  itself,  (&)  Magens  writes  that,  “If  the  ship  be  arrived  after  the  policy  is 
made,  and  the  underwriter  is  acquainted  with  the  arrival,  though  the  assured  is 
not,  the  latter  will  be  entitled  to  have  his  premium  restored  on  the  ground  of 
fraud.  But  if  both  parties  are  ignorant  of  the  arrival,  and  the  policy  is  “lost 
or  not  lost,”  I  think  in  that  case  the  underwriter  should  retain;  because  under 
such  a  policy,  if  the  ship  had  been  lost  at  the  time  of  subscribing,  he  would 
have  been  liable  to  pay  the  amount  of  his  subscription,  (c) 

Accordingly  in  the  case  of  Martin  v.  Sitwell^  [d)  which  was  an  action  of 
*752  1  assumpsit^  brought  by  the  plaintiff  *for  5/.  received 

by  the  defendant  to  the  plaintiff’s  use,  where  the  general  issue  was 
pleaded,  it  appeared  in  evidence,  that  one  Barkdale  had  made  a  policy  of  insu¬ 
rance  upon  account  for  5/.  premium  in  the  plaintiff’s  name,  and  that  he  had 
paid  the  said  premium  to  the  defendant,  and  that  Barkdale  had  no  goods  then 
on  board,  and  so  the  policy  was  void.  To  this  action  two  objections  were 
taken :  1st,  That  it  should  have  been  brought  in  Barkdale’s  name,  which  was 
overruled.  2ndly,  That  this  ought  to  have  been  a  special  action  on  the  cus¬ 
tom  of  merchants.  Lord  Chief  Justice  Holt  cited  a  case  of  money  deposited 
upon  a  wager  concerning  a  race,  that  the  party  winning  might  bring  an  action 
of  indebitatus  assumpsit  for  money  received  to  his  use.  for  now  by  the  subse¬ 
quent  matter  it  is  become  as  such.  And  as  to  the  case  in  question,  the  money 
is  not  only  to  be  returned  by  the  custom,  but  the  policy  is  made  originally  void, 
the  party  for  whose  use  it  was  made  having  no  goods  on  board  ;  so  that  by  this 
discovery  the  money  was  received  without  any  reason,  occasion,  or  considera- 


c 


(а)  Page  625. 

(б)  Loccenius  de  Jure  Marit.  1.  2,  c.  5,  s.  8.  See  Park  Ins,  766. 

(c)  1  Mag.  90.  See  the  case  of  Mead  v.  Davison,  ante^  p.  1 1 . 

(d)  1  Show.  156. 
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tion,  and  consequently  it  was  received  originally  to  the  plaintiff’s  use.  And 
so  judgment  was  given  for  the  plaintiff. 

The  parties  themselves  frequently  insert  clauses  stating,  that  upon  the  hap¬ 
pening  of  a  certain  event,  there  shall  be  a  return  of  part  of  the  premium,  as  in 
the  case  of  Wedderburn  and  others  v.  i?e//,  («)  which  was  an  insurance  on 
goods  on  board  the  Minorca  at  and  from  Jamaica  to  London^  at  a  premium  of 
ten  guineas  per  cent.,  to  return  5/.  per  cent,  if  the  ship  sailed  from  the  place 
of  rendezvous  with  convoy  for  the  voyage,  and  arrived.  So  in  the  case  of 
Simond  v.  Boydell,  {b) 

This  action  was  brought  against  an  underwriter  for  a  return  of  premium. 
The  material  part  of  the  policy  was  in  these  words  :  “At  and  from  any  port 
or  ports  in  Grenada  to  London^  on  any  ship  or  ships  that  shall  sail  on  or 
between  the  1st  of  May  and  the  1st  of  Jlugusf^  1778,  at  18  guineas  per  cent, 
^to  return  8/.  per  cent  if  she  sails  from  any  of  the  West  India  p  *753  *1 

Islands  with  convoy  for  the  voyage,  and  arrives.”  At  the  bottom  L  J 

there  was  a  written  declaration  that  the  policy  was  on  sugars  (the  muscovado 
valued  at  20/.  per  hogshead)  for  account  of  L.  Q.,  being  on  the  first  sugars 
which  shall  be  shipped  for  that  account  The  ship  The  Hankey  sailed  with 
convoy  within  the  time  limited,  having  on  board  fifty-one  hogsheads  of  musco¬ 
vado  sugar,  belonging  to  L.  Q.  She  arrived  safe  in  the  Downs^  where  the 
convoy  left  her;  convoy  never  coming  further,  and  indeed  seldom  beyond 
Portsmouth.  After  she  had  parted  with  the  convoy,  she  struck  on  a  bank 
called  the  Pan  Sand.,  at  Margate.,  and  eleven  of  the  fifty-one  casks  of  sugar 
were  washed  overboard,  and  the  rest  damaged.  The  ship  was  afterwards  got 
off  the  bank,  and  proceeded  up  the  river,  arrived  safe  in  the  port  of  London^ 
and  was  reported  at  the  Custom-house.  The  sugars  saved  were  taken  out  at 
Margate^  and,  after  undergoing  a  sort  of  cure,  by  a  person  sent  from  town  for 
that  purpose,  they  were  carried  to  London  in  other  vessels ;  and  the  forty 
hogsheads  being  sold,  produced  340/.  instead  of  800/.,  which  w'as  their  valua¬ 
tion  in  the  policy.  The  defendant  had  paid  into  Court  the  value  of  the  sugars 
lost,  and  a  return  of  eight  per  cent,  on  340/.  The  plaintiffs  insisted  that  they 
were  entitled  to  have  8/.  per  cent,  also  returned  on  the  valued  price  of  the 
eleven  hogsheads  of  sugar  which  were  lost,  and  on  the  difference  between  what 
the  remaining  forty  hogsheads  produced,  and  their  valued  price.  At  the  trial 
before  Lord  Mansfield^  the  plaintiffs  had  a  verdict  to  the  full  amount  of  their 
demand.  The  chief  question  upon  the  motion  for  a  new  trial  was,  to  what 
the  word  “arrives”  was  intended  to  apply? 

Lord  Mansfield.— ancient  form  of  a  policy  of  insurance,  which  is 
still  retained,  is,  in  itself,  very  inaccurate ;  but  length  of  time,  and  a  variety  of 
discussions  and  decisions,  have  reduced  it  to  certainty.  It  is  amazing,  when 
additional  clauses  are  introduced,  that  the  merchants  do  not  take  some  advice 
in  framing  them,  or  bestow  more  consideration  upon  them  themselves.  I  do  not 
recollect  an  addition  made,  ^which  has  not  created  doubts  on  the  p  ^-'54  q 
construction  of  it.  Here  a  word  or  two  more  would  have  rendered  ^  J 

the  whole  perfectly  clear.  However,  I  have  no  doubt  how  we  must  construe 
this  policy.  Dangers  of  the  sea  are  the  same  in  time  of  peace  and  of  war ; 
but  war  introduces  hazards  of  another  sort,  depending  on  a  variety  of  circum¬ 
stances,  some  known,  others  not,  for  which  an  additional  premium  must  be 
paid.  Those  hazards  are  diminished  by  the  protection  of  convoy,  and  if  the 
insured  will  warrant  a  departure  with  convoy,  there  is  a  diminution  of  the 
additional  premium.  If  the  insured  will  not  warrant  a  departure  with  convoy, 
he  pays  the  full  premium,  and  in  that  case  the  underwriter  says,  ‘  If  it  turn 


(a)  1  Camp.  1. 


(6)  1  Doug.  268. 
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out  that  the  ship  departs  with  convoy,  I  will  return  part  of  the  premium.’  But 
a  ship  may  sail  with  co^jvoy,  and  be  separated  from  it  by  a  storm,  or  other 
accident,  in  a  day  or  two,  and  lose  its  protection.  On  a  warranty  to  sail  with 
convoy,  that  would  not  be  a  breach  of  the  condition ;  but  to  guard  against  that 
risk,  the  insured  adds,  in  policies  of  the  present  sort,  ‘the  ship  must  not  only 
sail  with  convoy,  but  she  must  arrive  to  entitle  me  to  the  return.’  The  words 
‘and  arrives’  do  not  mean  that  the  ship  shall  arrive  in  the  company  of  the 
convoy,  but  only  that  she  herself  shall  arrive.  If  she  does,  that  shews  either 
that  she  had  convoy  the  whole  way,  or  did  not  want  it.  But,  in  the  stipula¬ 
tion  for  the  return  of  premium,  no  regard  is  had  by  the  parties  to  the  condition 
of  the  goods  on  the  arrival  of  the  ship.  The  construction  contended  for  by 
the  defendant,  is  adding  a  comment  longer  than  the  text.  If  it  had  been  meant 
that  no  return  should  be  made,  unless  all  the  goods  arrived  safe,  they  would 
have  said,  ‘if  the  ship  arrive  with  all  the  goods,’  or  ‘safely  with  all  the  goods.’ 
The  total  or  average  loss  of  the  goods  was  the  subject  of  the  indemnity,  and 
must  be  paid  for  by  the  underwriter.  But  as  to  the  return  of  the  additional 
premium,  whether  the  goods  arrive  safe  or  not,  makes  no  part  of  the  question. 
The  single  principle  which  must  govern  is,  that  in  the  events  which  have  hap¬ 
pened,  the  war  risk  has  been  rated  too  high.” 

r  *755  1  ^  accordingly  discharged. 

^  J  So  also  in  a  later  case  of  Aguilar  and  others  v.  Rodgers^  (a) 

where,  in  a  policy  on  freight,  this  clause  was  found,  “to  return  10/.  per  cent, 
if  the  ship  sailed  with  convoy  and  arrived it  was  contended  at  the  Bar,  that 
although  the  ship  sailed  with  convoy,  and  although  she  arrived  at  her  port  of 
destination,  yet  as  she  had  been  captured  and  recaptured  during  the  voyage, 
and  had  paid  salvage  to  the  recaptors,  the  plaintiffs  (the  assured)  were  not  enti¬ 
tled  to  a  return  of  premium  within  the  true  construction  of  the  above  clause. 

Lord  Kenyon  delivered  the  unanimous  opinion  of  the  Court :  “I  agree  with 
the  counsel  for  the  defendant,  that  every  arrival  of  the  ship  at  her  port  of  des¬ 
tination  would  not  be  an  arrival  within  the  fair  construction  of  this  memoran¬ 
dum  ;  such,  for  instance,  as  an  arrival  in  the  possession  of  an  enemy  at  a 
neutral  port,  or  an  arrival  at  her  port  in  England  as  the  property  of  other 
persons  after  a  capture.  But  in  order  to  satisfy  the  meaning  of  the  memoran¬ 
dum,  it  should  be  an  arrival  at  her  destined  port  in  the  course  of  her  voyage. 
It  is  flow  too  late  to  controvert  the  authority  of  Hamilton  v.  Mendez^  even  if 
we  were  disposed  to  do  so,  which  I  am  not,  where  it  was  holden  that  though 
the  assured  may  abandon,  on  hearing  of  a  capture,  yet  if  they  do  not  abandon, 
and  the  ship  be  afterwards  recaptured,  it  must  be  considered  as  if  she  had 
never  been  out  of  the  possession  of  the  owners.  It  is  eighteen  years  since 
the  case  of  Simond  v.  Boy  dell  was  decided ;  that  case  must  be  well  known  in 
the  commercial  world ;  and  if  the  parties  in  this  case  had  intended  to  make  an 
agreement  different  from  that  which  the  words  used  in  this  memorandum  import, 
they  would  have  added  after  arrived,  ‘safely  from  the  enemy,’  or  some  words 
to  that  effect.  But  the  words  here  used  are  not  equivocal,  and  we  ought  not 
to  depart  from  them :  it  would  be  attended  with  great  mischief  and  inconve¬ 
nience,  if  in  construing  contracts  of  this  kind  we  were  not  to  decide  according  to 
r  *756  1  words  *used  by  the  contracting  parties.  Suppose  this  question 

L  J  had  arisen  on  a  contract  under  seal,  and  an  action  of  covenant  had 

been  brought,  assigning  as  a  breach  the  non-arrival  of  the  ship  at  the  port  of 
London,  the  answer  that  in  fact  the  ship  did  arrive  there  in  the  course  of  her 
voyage  would  have  been  decisive.  And  if  so,  this  memorandum  must  receive 
the  same  construction  in  this  action.  On  the  grammatical  construction  of  the 


(a)  7  T.  R.  421. 
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words,  which  is  the  safest  rule  to  go  by,  I  am  of  opinion  that  the  verdict  ob¬ 
tained  by  the  plaintiff  ought  not  to  be  set  aside. 

In  a  case  in  the  Common  Pleas,  of  Audley  v.  («)  there  was  the  fol¬ 

lowing  clause  for  a  return  of  premium  in  a  policy  “at  and  from  Oporto  to 
Lynn^  with  liberty  to  touch  at  any  ports  on  the  coast  of  Portugal  to  join 
convoy,  particularly  at  Lisbon^  to  return  6/.  per  cent,  if  she  sail  with  convoy 
from  the  coast  of  Portugal  and  arrive.”  The  ship  sailed  from  Oporto  under 
the  protection  of  a  sloop  and  cutter  appointed  to  protect  the  trade  of  that  place 
to  Lisbon^  from  whence  it  was  to  sail  under  a  larger  convoy  to  England.  In 
the  way  to  Lisbon.i  the  fleet  was  dispersed,  and  this  ship  ran  for  England  and 
arrived.  It  was  contended  that  this  ship  had  not  sailed  from  the  coast  of  Por¬ 
tugal  with  convoy.  But  the  Court  held,  that  having  sailed  from  Oporto.,  with 
a  convoy  duly  appointed,  and  with  a  bona  fide  intention  to  proceed  to  England., 
though  by  desire  of  the  admiral,  Lisbon  was  to  be  taken  in  the  way,  the  con¬ 
dition,  on  which  the  return  of  premium  was  to  be  made,  had  been  performed. 

If,  therefore,  an  insurance  be  bond  fide  effected  by  several  policies  and  the 
interest  turned  out  to  be  less  than  the  amount  insured  by  the  whole,  there  must 
be  a  return  of  premium  upon  all  the  policies,  and  the  underwriters  must  refund 
rateably  according  to  their  respective  subscriptions.  This  is  not  the  rule  of 
law  in  France,  and  in  many  other  ^countries,  for  there  they  look  p  ^^757  ~\ 

to  the  priority  of  the  dates  of  the  subscriptions ;  but  if  several  b  J 

policies  have  the  same  date  they  make  one  policy. 

It  is,  however,  to  be  observed  that  the  above  rule  applies  only  to  the  case  of 
several  policies  effected  before  the  commencement  of  the  risk,  for  where  an 
insurance  has  been  effected  by  one  or  more  policies,  and  the  risk  has  com¬ 
menced,  and  subsequent  policies  are  afterwards  signed,  if  a  loss  were  to  happen 
between  the  signing  of  the  first  and  subsequent  policies,  the  underwriters  on 
the  first  would  be  liable  in  proportion  to  their  subscriptions  to  the  extent  of 
the  whole  sum  insured;  and  therefore  the  risk  having  been  incurred  by  them, 
no  claim  ought  to  be  made  for  a  return  of  premium.  And,  therefore,  the  Court 
of  Exchequer  in  a  very  recent  case  of  Fisk  v.  Masterinan,  [b)  decided  that 
where  an  insurance  was  effected  on  the  T2th  April,  on  a  cargo  of  cotton,  then 
at  sea,  by  five  several  policies,  at  the  rate  of  fifty  guineas  per  cent.  ;  and  on 
the  13th  April,  news  of  the  vessel’s  safety  having  arrived,  a  further  insurance 
was  bond  fide  effected  by  six  different  policies,  at  ten  and  five  guineas  per 
cent. ;  and  the  latter  insurance,  added  to  the  former,  exceeded  in  amount  the 
value  of  the  subject-matter  insured,  but  the  former,  of  itself,  did  not ;  the 
assured  were  entitled  to  a  return  of  premium  on  the  amount  of  the  over  insu¬ 
rance,  to  which  the  underwriters  who  subscribed  the  policies  of  the  13th  April 
were  to  contribute  rateably  in  proportion  to  the  sums  subscribed  by  them 
respectively,  the  amount  of  the  over  insurance  having  first  been  ascertained  by 
taking  into  account  all  the  policies :  but  that  no  return  of  premium  was  to  be 
made  with  respect  to  those  policies  which  had  been  subscribed  on  the  12th. 

Lord  Mansfield,  in  the  case  of  Tyrie  v.  Fletcher,  (c)  whicli  had  been  tried 
before  his  Lordship  at  Guildhall,  and  now  came  to  be  argued  in  the  Court 
of  King’s  Bench,  Michaelmas  Term,  1777,  laid  down  the  law  respecting  the 
return  of  premium  in  two  kinds  of  cases.  First,  where  the  risk  had  not  been 
*run  at  all ;  secondly,  where  the  risk  has  once  commenced.  Lord  p  ^^753  n 
Mansfield  said, — “It  was  very  proper  to  save  this  case  for  the  ^  J 


(fit)  2  Bos.  &  Pull.  111.  So  where  the  words  were,  “If  she  depart  from  Portugal  and 
arrive.”  Everard  v.  Hollingworth,  2  Bos.  &  Pull.  Ill,  in  the  note.  See  Kellner  v.  Le 
Mesurier,  4  East,  396. 

(&)  8  M.  &  W.  165. 

VoL.  VII.— C  2 


(c)  Cowp.  666. 
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opinion  of  tlie  Court;  because,  in  all  mercantile  transactions,  certainty  is  of  much 
more  consequence  than  which  way  the  point  is  decided  :  and  more  especially  so 
ill  the  case  of  policies  of  insurance ;  because,  if  the  parties  do  not  choose  to  con¬ 
tract  according  to  the  established  rule,  they  are  at  liberty  between  themselves 
to  vary  it.  This  case  is  stripped  of  every  authority.  There  is  no  case  or 
practice  in  point,  and,  therefore,  we  must  argue  from  the  general  principles 
applicable  to  all  policies  of  insurance.  And,  I  take  it,  there  are  two  general 
rules  established  applicable  to  this  question.  The  first  is,  that  where  the  risk 
has  not  been  run,  whether  owing  to  the  fault,  pleasure,  or  will  of  the  assured^ 
or  to  any  other  cause,  the  premium  shall  be  returned ;  because  a  policy  is  a 
contract  of  indemnity.  The  underwriter  receives  a  premium  for  running  the 
risk  of  indemnifying  the  assured,  and,  whatever  cause  it  be  owing  to,  if  he 
does  not  run  the  risk,  the  consideration  for  which  the  premium  or  money  was 
put  into  his  hands  fails,  and  therefore  he  ought  to  return  it. 

“Secondly,  another  rule  is,  that  if  the  risk  of- the  contract  of  indemnity  has 
once  commenced,  there  shall  be  no  apportionment  or  return  afterwards.  For 
though  the  premium  is  estimated,  and  the  risk  upon  the  nature  and  length  of 
the  voyage,  yet  though  it  be  only  for  twenty-four  hours,  or  less,  the  risk  is 
run  :  the  contract  is  for  the  whole  entire  risk,  and  no  part  of  the  consideration 
shall  be  returned  |  and  yet  it  is  as  easy  to  apportion  for  the  length  of  the  voyage 
as  it  is  for  the  time.  If  a  ship  had  been  insured  to  the  East  Indies^  agreeably 
to  the  terms  of  the  policy  in  this  case,  and  had  been  taken,  twenty- four  hours 
after  the  risk  was  begun,  by  an  American  captor,  there  is  not  a  colour  to  say 
that  there  should  have  been  a  return  of  premium.  So  much,  then,  is  clear, 
and  perfectly  agreeable  to  the  ground  of  determination  of  Stevenson  v.  Snow^  (d) 
r  1  intention  of  ^bhe  parties,  the  nature  of  the 

L  ■  J  contract,  and  the  consequences  of  it,  spoke  two  insurances  and  a 

division  between  them.  The  first  object  of  the  insurance  was  from  London  to 
Halifax;  but  if  the  ship  did  not  depart  from  Portsmouth  with  convoy,  (par¬ 
ticularly  naming  the  ship  appointed  to  be  convoy)  then  there  was  to  be  no 
contract  from  London  to  Halifax.  Why,  then,  the  parties  have  said,  ‘We 
make  a  contract  from  London  to  Halifax^  but,  on  a  certain  contingency,  it 
shall  only  be  a  contract  from  London  to  Portsmouth:'  that  contingency  not 
happening,  reduced  it,  in  fact,  to  a  contract  from  London  to  Portsmouth  only. 
The  whole  argument  turned  upon  that  distinction.  Let  us  see,  then,  what  the 
agreement  of  the  parties  is  in  the  present  case.  They  might  have  insured  from 
two  months  to  two  months,  if  they  thought  proper  so  to  do,  but  the  fact  is 
they  have  made  no  division  of  time  at  all ;  but  the  contract  entered  into  is  one 
entire  contract  from  the  19th  1776,  to  the  19th  Augustj  1777,  which 

is  the  same  as  if  it  had  been  said  by  the  assured,  ‘If  you,  the  underwriter, 
will  insure  me  for  twelve  months,  I  will  give  you  an  entire  sum  |  but  I  will  not 
have  any  apportionment’  The  ship  sails,  and  the  underwriter  rims  the  risk 
for  two  months.  No  part  of  the  premium  shall  be  returned.  I  cannot  say  if 
there  had  been  a  recapture  within  the  twelve  months  that  the  policy  would  not 
have  revived.” 

Aston,  Wilks,  and  Ashurst,  .Justices,  were  of  the  same  opinion ;  and  a 
nonsuit  was  entered,  (a) 

In  the  case  of  Oom  and  others  v.  Bruce,  (6)  where  an  insurance-  had  been 
made  on  goods  “at  and  from  a  port  in  Russia  to  London,"  by  an  agent  resid- 


(d)  3  Burr.  1237. 

(a)  In  this  case  the  ship  was  warranted  ‘«free  of  American  capture  and  seizure.”  She 
was  taken  in  about  two  months  after  she  sailed  by  an  American  privateer. 

(5)  12  Eastj  225. 
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ing  here,  for  a  Russian  subject  abroad,  which  insurance  was,  in  fact,  made 
after  the  commencement  of  hostilities  by  Russia  against  this  country,  but 
before  the  knowledge  of  it  here,  and  after  the  ship  had  sailed,  and  had  been 
seized  and  confiscated :  it  was  held  that  the  policy  was  void  in  its  inception ; 
but  Lord  Ellenborough^  *C.  J.,  considered  that  the  plaintifis  were  p  ~] 

entitled  to  recover  back  the  premium,  as  money  had  and  received  ^ 
by  the  defendants  to  their  use  without  consideration,  and  having  made  the 
insurance  without  any  consciousness  of  its  illegality  at  the  time;  and  the  plain¬ 
tiff  accordingly  recovered  for  the  amount.  A  motion  was  afterwards  made  to 
se^t  the  verdict  aside,  and  to  enter  a  nonsuit. 

Lord  Ellenborough^  C.  J.,  said. — “Without  doubt,  if  the  party  making 
the  insurance  know  it  to  be  illegal  at  the  time  he  could  recover ;  but  here  the 
plaintiffs  had  no  knowledge  of  the  commencement  of  hostilities  by  Russia 
when  they  made  the  insurance,  and  therefore  no  fault  is  imputable  to  them  for 
entering  into  the  contract:  they  could  never  have  derived  any  benefit.” 

Le  Blanc,  J. — -“The  period  to  look  to,  as  to  the  legality  of  the  contract,  is 
the  time  when  it  was  made ;  and  then  the  subjects  of  Russia  had  become  ene¬ 
mies  of  this  country,  and  it  was  no  longer  competent  to  the  subjects  of  this 
country  to  enter  into  such  a  contract.  But  no  blame  attaches  to  the  plaintiffs, 
who  were  ignorant  of  the  fact  at  the  time,  and  therefore  they  are  entitled  to  a 
return  of  premium. 

In  the  case  of  Furtado  v.  Rogers^  {a)  which  was  fully  treated  in  a  previous 
part  of  this  Treatise,  (b)  Lord  Alvanley^  who  delivered  the  judgment,  says 
at  the  close  of  it,  “The  plaintiff  is  not  entitled  to  a  return  of  premium  because 
the  contract  was  legal  at  the  time  the  risk  commenced,  and  was  a  good  insu¬ 
rance  against  all  other  losses,  but  that  arising  from  capture  by  the  forces  of 
Great  Britain." 

In  Henry  and  others  v.  Stanifoi'th^  (c)  which  was  an  action  on  a  policy  of 
insurance  “at  and  from  Riga  to  Great  Britain:"  with  a  count  for  money  had 
and  received. 

Two  questions  arose  at  the  trial  before  Lord  Ellenborough^  C.  J.,  Mich. 
Term,  56  Geo.  3. 

1st.  Whether  the  voyage  was  properly  legalized,  this  country  having  been 
then  at  war  with  Russia? 

^2nd.  Whether  the  premium,  could  be  recovered  back?  p  *761  1 

Lord  Ellenhorough. — “1  think  it  is  impossible  to  say  that  this  L  J 

adventure  which  commenced  on  the  10th  September^  was  legalized  by  a  license 
dated  the  7th  October.,  to  remain  six  months  from  the  date  thereof.”  But  I  am 
of  opinion  that  the  underwriters  have  no  right  to  retain  the  premium.  Here 
no  contravention  of  the  law  was  meditated  by  any  of  the  parties  concerned.  If 
the  voyage  had  been  retarded,  or  the  license  but  a  short  time,  all  would  have 
been  right.  On  the  20th  of  November.,  it  was  not  known  in  London  when 
the  ship  sailed  from  Riga.,  and  the  policy  was  made  under  an  ignorance  of  the 
facts.  The  risk  was  believed  to  be  legal.  The  underwriters  have  not  sue- 
ceeded  to  shew  that  they  have  committed  any  crime  in  receiving  the  premium, 
and,  therefore,  they  must  restore  it  to  the  assured,  who  have  failed  in  obtaining 
the  indemnity  which  it  was  meant  to  purchase. 

Verdict  accordingly,  confirmed  afterwards  by  the  Court  of  King’s  Bench. 

Also  in  the  case  of  Routh  v.  Thompson.,  («)  which  has  already  been  treated 
of  in  this  Treatise  on  a  different  subject.  Lord  Ellenborough.,  C.  J.,  at  the 
conclusion  of  his  judgment,  says,  “The  question  then  arises,  whether  the 


.  &  P.  191. 
arap.  269. 


(b)  Ante,  p.  655. 

(a)  1 1  East,  428,  antCi  P*  57. 
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plaintiff  has  any  right  to  recover  back  the  premium?  and  as  there  was  no  fraud 
in  the  captors  in  making  the  insurance ;  as  there  was  no  illegality  in  the  voyage 
or  insurance ;  and  as  the  resistance  of  the  underwriters  to  the  claim  upon  the 
policy  proceeds  on  the  ground  that  there  was  no  risk,  the  plaintiff  is  entitled  to 
his  premium,  and  the  verdict  be  entered  accordingly.” 

In  the  case  of  Lowry  and  others  v.  Bourdieu^  (b)  which  has  been  stated 
fully  at  a  previous  part  of  this  Treatise,  (c)  to  which  the  reader  is  referred  to 
for  Lord  MansfiekV s  judgment,  and  where  the  insurance  was  on  the  captain’s 
bond  to  the  plaintiff,  which  was  held  to  be  a  wagering  policy,  and  void  by  the 
act  19  Geo.  2 1  it  was  likewise  held  that  the  risk  having  been  run  the  assured 
could  not  recover  back  the  premium. 

-j  ^In  the  case  of  Hastelow  v.  Jackson^  (a)  Judge  Lit  tied  ale  sa}’Ts, 

J  “If  two  parties  enter  into  an  illegal  contract,  and  money  is  paid 
upon  it  by  one  to  the  other,  that  money  may  be  recovered  back  before  the  exe¬ 
cution  of  the  contract  but  not  afterwards.” 

The  Court,  in  the  case  of  Lowry  v.  Bourdieu.,  proceeded  upon  the  distinc¬ 
tion  between  contracts  executed  and  executory,  although  it  must  be  confessed, 
that  the  case  about  to  be  quoted,  which  was  only  decided  suddenly  at  nisi  prius, 
is  a  good  deal  shaken  by  the  subsequent  decision  of  ^ndree  v.  Fletcher,  [h) 

It  was  an  action  in  the  case  of  Wharton  v.  Be  la  Five,  (c)  brought  upon  two 
wagers  j  one  of  26/.  5s.  to  100/.,  and  the  other  to  13/.  2s.  6d.  to  30/.,  that  the 
colonies  of  North  America  would  be  admitted  or  acknowledged  independent 
states,  by  some  public  official  act  or  instrument  made  or  executed,  on  the  part 
of  the  King  or  government  of  France.,  at  some  time  on  or  between  the  1st  of 
February  and  the  1st  of  Aprils  1778,  both  days  inclusive.  The  defendant 
pleaded  non  assumpsit.  Upon  the  opening  of  this  case.  Lord  Mansfield 
directed  the  plaintiff  to  be  nonsuited.  But  the  counsel  for  the  plaintiff  insisted, 
that  he  was  entitled  to  a  verdict  for  the  premium  on  the  general  count  in  the 
declaration,  for  money  had  and  received  to  his  use,  which  his  Lordship  per¬ 
mitted,  on  the  ground  of  the  contract  being  void,  and  of  the  defendant  having 
money  in  his  hands,  which  he  ought  not  to  retain.  For  the  defendant,  it  was 
said,  that  he  was  entitled  to  keep  the  premium :  and  the  case  of  Lowry  v. 
Bourdieu  was  cited  |  but  Lord  Mansfield  thought  it  did  not  apply,  as  in  that 
case  the  risk  had  been  run.  The  point  there  decided  was,  that  an  insurance 
being  made  without  interest,  and  the  premium  paid,  the  insured  shall  not  recover 
back  the  premium  after  the  ship  has  arrived  safe.  And  this  upon  the  distinc¬ 
tion,  that  the  contract,  though  not  a  legal  one,  was  executed  before  the  relief 
was  applied  for,  and  no  longer  executory. 

p  *703  q  another  case  of  Mackenzie  and  others  v.  Duff^  (a)  the 

h  J  assured,  having  been  nonsuited  at  the  trial,  on  the  ground  that  the 

goods  insured  were  prohibited,  and  that  the  shipment  of  them,  under  the  cir¬ 
cumstances  disclosed,  was  a  violation  of  the  acts  of  navigation,  insisted  that 
they  were  entitled  to  a  return  of  premium,  and  a  motion  was  made  to  set  aside 
the  nonsuit.  Had  this  case  proceeded,  a  decision  of  the  precise  question, 
whether  the  premium  is  recoverable  in  cases  of  insurance  effected  contrary  to 
the  statute  law  of  the  realm,  without  reference  to  the  distinction  between  con¬ 
tracts  executed  and  executory,  would  probably  have  been  obtained ;  but  unfor¬ 
tunately  the  rule  was  discharged  upon  a  collateral  point,  and  the  main  question, 
therefore,  remained  undecided. 


(b)  Doug.  468.  (c)  Ante,  p.  72. 

(a)  8  B.  &  C.  227.  8ee  Paterson  v.  Poweli,  9  Bing.  320.  Roebuck  v.  Hamerton, 
Cowp.  737.  {b)  3  T.  R.  266. 

(c)  Mich.  Vac.  1782,  at  Guild.  Parkins.  780. 

(a)  B.  R.  Hil.  Term,  1799.  Park  Ins.  780. 
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And  in  another  case  of  Vandyck  v.  Hewitt^  [b)  the  Court  of  King’s  Bench, 
after  a  consideration  of  all  the  cases,  held,  that  where  a  premium  had  been  paid 
on  a  policy  to  cover  a  trading  with  the  enemy,  though  the  insurance  was  void 
and  the  underwriters  not  compellable  to  pay  the  loss,  it  could  not  be  recovered 
back. 

Lord  Kenyon^  in  giving  judgment,  observed  that  it  was  impossible  to  distin¬ 
guish  this  case  from  the  common  one  of  a  smuggling  transaction.  Where  the 
vendor  assists  the  vendee  in  running  the  goods  to  evade  the  laws  of  the  country, 
he  cannot  recover  back  the  goods  themselves,  or  the  value  of  them.  The  rule 
has  been  settled  at  all  times,  that  where  both  parties  are  in  pari  delicto,  which 
is  the  case  here,  potior  est  conditio  possidentis. 

In  the  case  of  Morck  and  another  v.  Abel,  (c)  a  foreigner  having  made  an 
insurance  upon  a  Danish  ship  at  and  from  Bengal  (in  which  province  there 
are  some  Danish  settlements)  to  Copenhagen,  and  the  ship  having  loaded  at 
Calcutta,  contrary  to  the  Navigation  Act  of  12  Car.  2,  c.  18,  s.  1.  Lord 
Alvanley  "dinA  Mr.  Justice  Rooke,  and  Mr.  Justice  Chambre,  belied  ^  1 

upon  the  cases  of  Andree  v.  Fletcher,  and  Vandyck  v.  Heioitt,  (a)  L  J 

and  laid  down  the  principle  of  their  decision  against  the  assured’s  right  to 
recover  the  premium,  as  extracted  from  all  the  cases,  to  be,  that  no  man  can 
come  into  a  British  Court  of  Justice  to  seek  the  assistance  of  the  law,  when 
he  founds  his  claim  upon  a  contravention  of  the  British  laws.  And  a  distinc¬ 
tion  having  been  attempted  at  the  Bar,  on  the  ground  of  the  party  interested 
being  a  foreigner,  it  was  answered,  that  that  could  make  no  difference,  as  the 
Navigation  Laws  were  particulaily  aimed  against  foreigners  •,  and  that  we  ought 
not  to  relax  the  rigour  of  our  great  political  regulations  in  favour  of  foreigners 
offending  against  them. 

So  again  in  the  case  Lubbock  v.  Potts,  (1))  where  an  insurance  on  colonial 
produce  from  the  British  West  Indies  to  Gibraltar  was  holden  to  be  void,  as 
a  violation  of  the  acts  of  navigation,  the  Court  of  King’s  Bench,  consisting  of 
Lord  Ellenborouglu  and  Judges  Grose,  Lawrence,  and  Le  Blanc,  relying  on 
all  the  above  cases,  which  were  quoted  from  the  Bar,  decided  that  the  premium 
could  not  be  recovered. 

But  where  the  policy  is  void,  merely  because  the  insurance  is  made  upon  a 
subject-matter,  not  insurable,  as  for  instance,  upon  money  advanced  to  the  cap¬ 
tain  abroad,  the  assured  may  recover  the  premium,  Siffken  v.  Allnutt.  (c) 

So  in  a  case  of  Hunter  v.  Wright,  {d)  which  was  an  insurance  on  a  ship 
for  a  year,  in  which  the  underwriter  stipulated  to  return  a  part  of  the  premium, 
‘‘if  sold  or  laid  up,  for  every  uncommenced  month.”  Lord  Tenterden  held, 
that  where  the  vessel  had  been  laid  up  for  several  months  within  the  year,  but 
was  employed  again  within  the  year,  that  was  not  such  a  laying  up  as  to  entitle 
the  assured  to  a  return  of  premium. 

Mn  another  case  of  Loraine  v.  Thomlinson,  (a)  the  Court  of  ^  *755  q 
King’s  Bench  adopted  the  same  rule  of  decision,  where  the  ship  L  J 

was  insured  for  twelve  months,  and  the  risk  ceased  at  the  end  of  two.  A  dis¬ 
tinction  was  attempted  to  be  made,  because  in  this  case,  the  whole  premium 
18/.  was  acknowledged  to  be  received  from  the  insured  at  the  rate  of  fifteen 


(S)  1  East,  96.  See  Potts  v.  Bell,  ante,  p.  644. 

(c)  3  B.  &  P.  35.  (a)  Ante,  p.  763. 

(b)  7  East,  449.  Ante,  p.  659. 

(c)  1  M.  &  S.  39.  In  the  case  of  Hogg  v.  Horner,  a?7te,  p.  241,  Lord  Kenyon  being 
of  opinion  that  there  was  a  deviation,  it  was  insisted  that  the  assured  had  a  right  to  return 
of  premium;  but  Lord  Kenyon  thought  there  was  an  inception  of  the  risk  “  at,”  and  the 
contract  being  entire,  there  could  be  no  return  of  premium. 

(d)  10  B.  &  C.  714.  (a)  Doug.  585. 
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shillings  per  month:  and  this  it  was  insisted,  evidently  shewed  the  parties 
intended  the  risk  to  continue  only  from  month  to  month.  This  objection  was, 
however  overruled :  the  Court  being  of  opinion,  that  the  case  of  Tyrie  v. 
Fletcher  ip)  decided  this  5  and  that  the  155.  per  month  was  only  a  mode  of 
computing  the  gross  sum.  The  case  was  in  substance  as  follows : 

It  was  an  action  tried  before  Lord  Loughborough^  at  the  assizes  for  the 
county  of  Northumberland^  in  which  the  plaintiff  declared, — That  the  defend¬ 
ant,  in  consideration  that  the  plaintiff  at  his  request  had  underwriten  several 
policies  of  insurance  as  to  certain  sums  of  money  therein  subscribed  against 
his  name,  on  the  ships,  merchandises,  and  other  things  therein  respectively 
specified,  without  receiving  the  full  premiums  therein  mentioned,  undertook  and 
promised  to  pay  the  plaintiff  so  much  money,  as  the  premiums  therein  men¬ 
tioned  to  be  paid  to  him  amounted  to,  with  an  averment  that  they  amounted  to 
40/.  There  was  another  count  for  40/.  for  money  had  and  received  by  the 
defendant  to  the  plaintiff’s  use.  The  defendant  pleaded  non  assumpsit  as  to 
all,  except  the  sum  of  3/.,  upon  which  plea  issue  was  joined;  and  as  to  the 
3/.,  he  pleaded  a  tender,  and  paid  that  sum  into  Court.  Upon  the  plea  of  ten¬ 
der,  issue  also  was  joined.  The  jury  found  a  verdict  for  the  defendant  upon 
the  tender,  and  for  the  plaintiff  upon  the  other  issue,  for  the  sum  of  15/.  sub¬ 
ject  to  the  opinion  of  the  Court,  whether  he  was  entitled  to  recover  that  sum 
of  15/.  or  the  sum  of  3/.  only,  upon  a  case  which  stated  in  effect,  as  follows : 
The  plaintiff  had  underwritten  200/.  on  a  policy  effected  at  Newcastle^  (which 
p  1  forth  verbatim  in  the  case)  whereby  the  ship  the  Cholle- 

L  ford  was  ^insured  against  capture  by  the  enemy  for  twelve  months, 

in  the  coasting  trade  between  Leith  and  the  Isle  of  Wight;  beginning  the  13th 
of  March,  1779,  and  ending  the  13th  of  the  same  month,  1780.  In  the  body 
of  the  policy  it  was  stated,  ‘‘That  the  assurers  confessed  themselves  paid  the 
consideration  due  unto  them  by  the  assured,  at  and  after  the  rate  of  155.  per 
cent,  per  month.  At  the  bottom,  opposite  to  the  plaintiff’s  subscription,  was 
written,  “Premium  received  16th  of  March,  1779;”  and  on  the  back  was 
indorsed,  Newcastle,  15th  of  March,  1779.  M.x.  John  Gaul  Thomlinson, 
on  his  ship  the  Cholleford,  himself  master,  for  twelve  months,  in  the  coasting 
trade,  at  and  between  Leith  and  the  Isle  of  Wight,  beginning  the  13th  of 
March,  1779,  and  ending  the  12th  of  March,  1780.  Enemy  only.  At  155. 
per  cent,  per  month,  18/.”  The  premium  was  not  paid,  though  expressed  in 
the  policy  to  have  been  paid,  it  being  the  usage  in  Newcastle  not  to  pay  the 
premium  at  the  time  of  making  the  insurance :  but  at  various  times  after  the 
policies  are  effected,  and  sometimes,  not  till  twelve  months  after.  The  ship 
was  lost  in  a  storm,  within  the  first  two  of  the  twelve  months  for  which  the 
insurance  was  made,  and  the  defendant  tendered  to  the  plaintiff  3/.  as  the  pre¬ 
mium  for  two  months.  The  case  then  states  contradictory  evidence  given  by 
witnesses  on  both  sides,  as  to  what  had  been  done  at  Newcastle  in  similar  cases : 
but  which  I  forbear  to  set  down;  because  the  Court  of  King’s  Bench  was 
afterwards  of  opinion,  that  it  ought  not  to  have  been  received. 

After  the  counsel  for  the  defendant  had  been  heard,  the  plaintiff’s  counsel 
was  prevented  by  the  Court  from  proceeding. 

Lord  Mansfield. — -“This  is  a  mere  question  of  construction  on  the  face  of 
the  instrument,  and  therefore  parol  evidence  should  not  have  been  admitted  to 
explain  it.  It  is  an  insurance  for  twelve  months,  for  one  gross  sum  of  18/. 
They  have  calculated  this  sum  to  be  at  the  rate  of  155.  per  month.  But  what 
r-  “I  wus  to  bc  paid  down?  Not  155.  for  the  first  month,  and  so  from 

L  J  month  to  month;  but  18/.  at  once.  *Two  cases  have  been  men- 


(b)  Ante,  p.  757. 
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tioned.  Stevenson  v.  Siiow  was  decided  on  the  ground  of  there  being  two 
voyages.  Tyrie  v.  Fletcher  is  directly  in  point  against  the  defendant,  (a) 
There  are  two  principles  in  these  cases — 1st,  If  the  risk  has  never  begun,  the 
whole  premium  is  to  be  returned,  because  there  was  no  consideration ;  2ndly, 
When  the  risk  has  begun  there  shall  never  be  a  return,  although  the  ship 
should  be  taken  in  twenty-four  hours.” 

The  rest  of  the  Court  concurred,  and  the  postea  was  delivered  to  the  plaintiff. 

A  rule  had  been  obtained  to  show  cause  why  there  should  not  be  a  new  trial 
in  a  case,  which  had  come  on  before  Lord  Mansfield  at  Guildhall^  when  the 
jury  found  a  verdict  for  the  defendant,  Bermon  v.  IVoodbridge.  {b)  The  case 
was  this :  It  was  an  action  on  a  policy  of  insurance,  on  the  French  ship  Le 
Pactole^  and  her  cargo,  and  the  voyage  was  described  in  the  policy  in  the  fol¬ 
lowing  words:  “At  and  from  Honfleur  to  the  coast  of  Angola,  during  her 
stay  and  trade  there,  at  and  from  thence  to  her  port  or  ports  of  discharge  in  St, 
Domingo,  and  at  and  from  St.  Domingo  back  to  Honfieur.’''  The  clause 
respecting  the  premium  was  as  follows  :  “Slaves  valued  at  eight  hundred  livres 
Tournois  per  head;  the  ship  at  1,450/.  sterling;  other  goods,  &c.,  as  interest 
may  appear,  at  a  premium  of  eleven  per  cent.”  The  ship  sailed  to  Angola, 
and  from  thence,  after  staying  some  time  there,  to  the  West  Indies.  On  her 
way  to  Angola  she  put  in  at  Cayenne,  on  the  coast  of  America,  and  from 
Cayenne  went  to  Martinico,  confessedly  out  of  the  way  to  St.  Domingo.  In 
this  cause  the  first  question  was  a  question  of  fact,  not  material  to  our  present 
inquiry,  viz  :  Whether  the  course  taken  was  a  deviation,  or  not,  from  the  voy¬ 
age  insured.^  After  all  the  evidence  had  been  heard,  the  jury  thought  it  was, 
and  accordingly  found  a  verdict  for  the  defendant.  Upon  their  declaring  this 
opinion,  the  counsel  for  the  plaintiff  insisted,  that  as  there  was  a  count  in  the 
declaration  for  money  had  and  received,  *the  voyage  insured  ought  p  *70g  n 
to  be  considered  as  composed  of  three  distinct  parts  of  voyages,  b  J 

namely,  from  Honfleur  to  Angola;  2ndly,  from  Angola  to  St.  Domingo; 
and  3rdly,  from  St.  Domingo  to  Honfleur;  and  that,  as  the  voyage  from  St, 
Domingo  to  Honfleur  had  never  commenced,  the  premium  ought  to  be  appor¬ 
tioned,  and  a  return  made  of  that  part  which  was  paid  to  insure  the  risk  from 
St.  Domingo  to  Honfleur.  Lord  Mansfield  took  the  opinion  of  the  jury  upon 
that  point  also;  and  they  were  clear  there  ought  to  be  no  return.  Next  day, 
however,  his  Lordship  said,  he  had  turned  that  question  in  his  mind,  and  that 
he  entertained  some  doubts  upon  it,  and  as  it  was  a  question  of  law,  desired 
Mr.  Lee  to  move  a  new  trial  on  that  ground.  It  was,  however,  afterwards 
moved  on  both  grounds,  namely.  On  the  question  of  fact,  whether  the  devia¬ 
tion  was  wilful }  and  2ndly,  On  the  question  of  law,  whether,  supposing  it 
wilful,  there  ought  to  be  a  return  of  premium  ? — These  questions  were  fully 
discussed  by  three  advocates  on  each  side ;  and  the  Court  also  took  time  to 
deliberate  upon  them  ;  after  which  the  Lord  Chief  Justice  delivered  the  unani¬ 
mous  opinion  of  the  whole  Court. 

Lord  Mansfield,  after  stating  that  upon  the  question  of  fact,  they  were  per¬ 
fectly  satisfied  with  the  verdict  of  the  jury,  proceeded  thus:  “If,  however,  the 
plaintiff  should  succeed  on  the  second  point,  the  determination  would  virtually 
allow  him  a  new  trial  on  the  whole  of  the  cause,  because  no  special  case  was 
reserved.  But,  on  the  fullest  consideration,  and  after  looking  into  all  the  cases 
(though  my  opinion  has  fluctuated,)  we  are  now  all  clearly  of  opinion,  that  there 
ought  not  to  be  any  return.  The  question  depends  upon  this :  Whether  the 
policy  contains  one  entire  risk  on  one  voyage,  or  whether  it  is  to  be  split  into 
six  different  risks?  for,  by  splitting  the  words,  and  taking  “at”  and  “from” 


(a)  Ante,  p.  757. 


(6)  Doug.  781. 
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separately  it  will  make  six,  viz  :  1st,  At  Honfleur;  2d,  From  Honjieur  to 
Angola;  3d,  At  Angola^  &c.  The  principles  are  clear.  Where  the  risk  has 
never  begun,  there  must  be  a  return  of  premium  j  and  if  the  voyages,  in  this 
p  "I  case,  are  distinct,  the  %isk  from  St.  Domingo  to  Honjltur  never 

L  J  began.  On  the  other  hand,  if  the  risk  has  once  begun,  you  cannot 

sever  it,  and  apportion  the  premium.  In  an  insurance  upon  a  life,  with  the 
common  exceptions  of  suicide,  and  the  hands  of  justice,  if  the  party  commit 
suicide,  or  is  executed  in  twenty-four  hours,  there  shall  be  no  return.  The 
case  is  the  same  if  a  voyage  insured  is  once  begun.  Is  this  one  entire  risk.^ 
The  insured  and  insurers  consider  the  premium  as  an  entire  sum  for  the  whole, 
without  division:  it  is  estimated  on  the  whole  at  11/.  per  cent.  And,  which 
is  extremely  material,  there  is  no  where  any  contingency,  at  any  period,  out  or 
home,  mentioned  in  the  policy,  w'hich  happening  or  not  happening,  is  to  put 
an  end  to  the  insurance.  The  argument  must  be,  that,  if  the  ship  had  been 
taken  between  Honfleur  and  Angola^  there  must  have  been  a  return.  By  an 
implied  warranty,  every  ship  must  be  seaworthy  when  she  first  sails  on  the 
voyage  insured,  but  she  need  not  continue  so  throughout  the  voyage ;  so  that, 
if  this  is  one  entire  voyage,  if  the  ship  was  seaworthy  when  she  left  Honfleur., 
the  underwriters  would  have  been  liable,  though  she  had  not  been  so  at  Angola, 
<fec. ;  but  according  to  the  construction  contended  for  on  behalf  of  the  plain¬ 
tiff,  she  must  have  been  seaworthy,  not  only  at  her  departure  from  Horifleur, 
but  also  when  she  sailed  from  Angola,  and  when  she  sailed  from  St.  Domingo. 
The  cases  of  Stevenson  v.  Snow,  (d)  and  Bond  v.  Nutt,  [e)  were  quite  differ- 
,  ent  from  this.  They  depended  upon  this,  that  there  was  a  contingency  specified 
in  the  policy,  upon  the  not  happening  of  which  the  insurance  would  cease.  In 
Stevenson  v.  Snow,  it  depended  on  the  contingency  of  the  ship  sailing  with 
convoy  from  Portsmouth,  whether  there  should  be  an  insurance  from  that 
place.  This  necessarily  divided  the  risk,  and  made  two  voyages.  In  Bond 
V.  Nutt,  it  was  held,  that  there  were  two  risks,  upon  the  same  principle.  “At 
Jamaica,'^  was  one;  the  other,  viz:  the  risk  “from  Jamaica,^'  depended  on 
p  “1  contingency  of  the  ship  having  sailed  on  or  ^before  the  1st  of 

L  d  August :  that  was  a  condition  precedent  to  the  insurance  on  the 

voyage  from  Jamaica  to  London.  The  two  cases  of  Tyrie  v.  Fletcher,  (a) 
and  Loraine  v.  Thomlinson,  [b)  are  very  strong,  for,  if  you  could  apportion 
the  premium  in  any  case,  it  would  be  in  insurances  upon  time.  Therefore, 
on  very  full  consideration,  we  think  this  one  entire  risk,  one  voyage,  and  that 
there  can  be  no  return  of  premium.”  The  rule  was  discharged. 

In  the  case  of  Meyer  v.  Gregson,  (c)  which  was  an  action  for  return  of  pre¬ 
mium,  tried  before  Mr.  Justice  Willes,  on  the  Northern  Circuit,  where  a  ver¬ 
dict  had  been  given  for  the  plaintiff,  upon  a  motion  to  set  aside  the  verdict,  and 
to  enter  a  nonsuit,  a  decision,  similar  to  that  of  Bermon  v.  Woodhridge  was 
made.  The  insurance  was  “at  and  from  Jamaica  to  Liverpool,  warranted  to 
sail  on  or  before  the  1st  of  August,  premium  twenty  guineas  per  cent,  to  return 
eight,  if  she  sailed  with  convoy.”  The  ship  did  not  sail  till  September,  and 
was  lost.  The  jury  apportioned  the  premium,  and  gave  the  plaintiff  a  verdict 
for  eight  guineas,  the  defendant  having  paid  eight  for  the  convoy  into  Court, 
which  was  allowing  four  for  the  risk  run  by  the  defendant  at  Jamaica. 

Lord  Mansfield. — “It  would  be  endless  to  go  into  inquiries  about  the  risk 
at  Jamaica.  It  appears  on  the  evidence  to  be  different  on  different  sides  of  the 
island.  Besides  the  parties  have  divided  the  risk,  with  respect  to  convoy;  for 


(c?)  Ante,  p.  759. 

(a)  Ante,  p.  757. 

(c)  B.  K.  Easter  T,  24  Geo.  3. 


(e)  Ante,  p.  672. 
(/>)  Ante,  p.  765. 
Park  Ins.  795. 
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it  is  a  premium  of  twenty  guineas  to  return  eight,  if  she  sail  with  convoy :  but 
there  is  an  absolute  warranty  as  to  the  sailing,  and  nothing  said  of  the  premium.” 

Mr.  Justice  Tfllles  thought  the  premium  should  be  apportioned. 

Mr.  Justice  Ashurst  and  Mr.  Justice  BuUer  agreed  with  Lord  Mansfield^ 
the  latter  observing,  that  as  the  parties  have  not  considered  it  as  two  risks,  nor 
estimated  the  risk  at  Jamaica,  the  Court  cannot  do  it  for  them.  In  all  the 
^insurances  from  Jamaica,  the  policy  runs  “at  and  from,”  and  ^ 
though  in  many  instances,  the  voyage  has  not  begun,  yet  there  h  '  J 
never  was  an  idea  of  the  premium  being  returned,  and  that  no  usage  was  found 
by  the  jury.  The  rule  for  entering  the  judgment  of  nonsuit  was  made  absolute. 

In  another  case  of  Gale  v.  Machell,  (a)  upon  an  insurance  “at  and  from 
any  port  or  ports  in  Jamaica  to  London,  following  and  commencing  on  her 
first  arrival  there,  warranted  to  sail  with  convoy  from  the  place  of  rendezvous 
to  Great  Britam,'^  the  same  questions  were  again  agitated.  But  as  the  counsel 
differed  upon  the  evidence  given  at  the  trial,  the  main  question  was  not  fully 
discussed  by  the  Court,  but  was  sent  back  to  a  new  trial. 

And  in  the  case  of  Long  v.  Allen,  (b)  which  was  an  action  for  a  return  of 
the  premium.  The  policy  was  “at  and  from  Jamaica  to  J^ondon,  warranted 
to  depart  with  convoy  for  the  voyage,  and  to  sail  on  or  before  the  1st  of  August, 
upon  goods  on  board  a  ship  called  the  Jamaica,  at  a  premium  of  twelve  guineas 
per  cent.”  The  ship  sailed  from  Jamaica  to  London  on  the  31st  July,  1782, 
but  without  any  convoy  for  the  voyage.  At  the  trial  before  Lord  Mansfield, 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
upon  a  case  stating  the  facts  already  mentioned.  In  addition  to  which  they 

expressly  find,  that  it  is  “the  constant  and  invariable  usage  in  an  insurance  at 

and  from  Jamaica  to  London,  warranted  to  depart  with  convoy,  or  to  sail  on 
or  before  the  1st  of  August,  when  the  ship  does  not  depart  with  convoy,  or 
sails  after  the  1st  of  August,  to  return  the  premium,  deducting  one-half  per 
cent.” 

Lord  Mansfield. — “An  insurance  being  on  goods  warranted  to  depart  with 
convoy,  the  ship  sails  without  convoy,  and  an  action  is  brought  to  recover  the 
premium.  The  law  is  clear,  that  if  the  risk  be  commenced,  there  shall  be  no 
return.  Hence  questions  arise  of  distinct  risks  insured  by  one  policy  or  instru¬ 
ment.  My  opinion  has  been  to  divide  the  risks.  *I  am  aware  ^  q 

that  there  are  great  difficulties  in  the  way  of  apportionments,  and  ^  -I 

therefore  the  Court  has  sometimes  leaned  against  them.  But  where  an  express 
usage  is  found  by  the  jury,  the  difficulty  is  cured,  (c)  They  oflered  to  prove 
the  same  usage  as  to  the  TVest  Indies  in  general,  but  I  stopped  them,  and  con¬ 
fined  the  evidence  to  Jamaica/^ 

The  rest  of  the  Court  concurred,  and  the  postea  was  delivered  to  the  plaintiff. 


SECTION  V. 

OF  RE-ASSURANCE  AND  DOUBLE  ASSURANCE. 

It  is  necessar}%  in  a  Treatise  which  proposes  to  treat  of  the  principles  of 
the  law  of  Marine  Insurances,  not  to  omit  any  part  of  the  subject,  which  is 
known  and  acknowledged  by  the  law  of  England :  and  I,  therefore,  proceed 


(a)  B.  R.  East.  25  Geo.  3.  Park  Ins.  797.  (6)  B.  R.  East.  T.  25  Geo.  3.  Id. 

(c)  See  Meyer  V.  Gregson,  ante,  p.  770. 
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to  Slate  the  law  applicable  to  this  branch,  which  is  the  head  of  this  section,  of 
the  subject  of  which  I  proposed  to  consider  the  principles.  I  must,  however 
remark,  in  the  outset,  that  though  the  law  upon  this  subject  is  well  settled  and 
established,  it  does  not  appear  in  the  present  day,  to  hold  any  place  among  the 
questions  on  this  subject  which  constantly  are  being  brought  under  the  con¬ 
sideration  of  the  Courts  of  Law ;  and  what  proves  this  more  strongly,  is  the 
fact  that  there  are  not,  I  believe,  any  recent  cases  to  be  found  upon  the  subject. 
The  late  Mr.  Justice  Park,  whose  system  of  Marine  Insurance  is  the  best 
guide  to  any  one  who  wishes  to  have  an  extensive  knowledge  on  the  law  and 
practice  of  Marine  Insurances,  in  the  last  edition  by  himself  in  1817,  does 
not  mention  any,  what  would  be  called  modern  cases  in  his  time,  and  for  a  very 
sufficient  reason,  because  there  are  none.  Fortunately,  however,  the  princi¬ 
ples  of  the  law  relating  to  this  subject,  were  laid  down  by  that  great  Judge 
r  q  Lord  Chief  Justice  Mansfield,  ^to  whose  talents  and  enlarged 

understanding  and  great  industry,  the  world  are  indebted  for  the 
thorough  explanations  and  illustrations  of  the  whole  of  this  subject,  conveyed 
in  language  the  most  lucid,  and  beautifully  impressive  and  convincing  to  the 
mind. 

I  shall  now  at  once  proceed  to  mention  the  important  cases  decided  on  this 
part  of  our  subject,  by  that  learned  Judge. 

First,  however,  I  must  refer  back  to  that  act  of  19  Geo.  2,  c.  37,  which 
underwent  a  good  deal  of  discussion  in  a  previous  part  of  this  Treatise,  on  the 
subject  of  ‘wagering  policies,’  and  policies  on  ‘interest  or  no  interest.’  Sec¬ 
tion  the  fourth,  which  has  not  been  adverted  to  before,  enacts,  “that  it  shall 
not  be  lawful  to  make  re-assurance,  unless  the  assurer  should  be  insolvent, 
become  bankrupt,  or  die ;  in  either  of  which  eases,  such  assurer,  his  executors, 
administrators,  or  assigns,  may  make  re-assurance  to  the  amount  before  by  him 
assured,  provided  it  be  expressed  in  the  policy  to  be  a  re-assurance.” 

Re-assurance  “as  understood  by  the  law  of  England,  may  be  said  to  be  a 
contract  which  the  first  assurer  enters  into,  in  order  to  relieve  himself  from 
those  risks  which  he  has  incautiously  taken,  by  throwing  them  upon  other 
underwriters  who  are  called  re-assurers.  ”  («)  This  practice  seems  to  have 
been  copied  in  this  country  from  many  of  the  commercial  states  on  the  conti¬ 
nent.  Many  foreign  writers  upon  assurance  have  written  in  favour  of  it: 
amongst  the  most  celebrated  may  be  mentioned  Le  Guidon,  {h)  Roccus,  (c) 
Emerigon,  [d)  and  Pothier,  (e)  And  the  ordinances  of  Louis  the  Fourteenth, 
adopted  and  followed  the  idea  that  prevailed  in  France  when  the  Treatise  Le 
Guidon  was  written,  and  by  an  article  in  that  celebrated  code  of  laws,  (f)  it 
is  expressly  declared,  “that  it  should  be  lawful  to  the  assurers  to  make  re-as- 
p  *7-74  1  ^'surance  with  other  men  of  those  effects  which  they  had  themselves 

L  previously  insured.” 

But  the  practice  in  England,  when  it  was  unfettered  and  unrestrained  soon 
became  pernicious  to  a  large  commercial  nation,  and  instead  of  conferring  the 
great  benefits  which  were  expected  from  them,  as  written  by  those  foreign  wri¬ 
ters,  were  at  length  with  their  companions  the  “wager  policies,”  which  were 
quite  as  mischevious,  included  in  the  act  of  19  Geo.  2,  c.  37,  which  most 
effectually  put  a  stop  to  the  practice  of  “wager  policies,”  and  also  seems  by 
the  restrictions  in  the  fourth  clause  of  the  act,  very  nearly  as  well  to  have  put 
a  stop  to  the  practice  in  this  kingdom  of  re-assuring. 

This  being  premised,  and  the  enactment  being  borne  in  mind,  I  now  proceed 
to  mention  the  only  case  upon  this  subject. 


(a)  Park  Ins.  595. 

(c)  Be  Assecur,  note  12. 
(e)  Tit.  Assur,  No.  96. 


(b)  C.  2,  art.  19. 

(d)  1,  art.  247. 

(f)  Ord.  of  Louis  XIV.  tit.  Assur.  art.  20. 
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This  clause  came  on  to  be  considered,  in  the  case  of  Andree  v.  Fletcher^  (a) 
in  the  form  of  a  special  case,  by  the  Court  of  King’s  Bench,  stating  that  a  re¬ 
assurance  was  made  by  the  defendant  on  a  French  vessel,  first  insured  by  a 
French  underwriter  at  Marseilles^  who  was  living,  and  at  the  time  of  subscrib¬ 
ing  the  second  policy,  was  solvent. 

The  Court,  (^Ashurst^  Buller  and  Grose,  Justices)  were  unanimously  of 
opinion,  that  this  policy  was  void :  and  that  every  re-assurance  in  this  country, 
either  by  British  subjects  or  foreigners,  on  British  or  foreign  ships,  is  void  by 
the  statute,  unless  the  first  assurer  be  insolvent,  become  bankrupt,  or  die. 

A  double  insurance  is  where  an  assured  claims  to  receive  two  sums  instead 
of  one,  or  the  same  sum  twice  over,  by  reason  of  his  having  two  insurances 
upon  the  same  goods  on  the  same  ship,  A  double  insurance  is  not  void,  but  still 
the  assured  shall  recover  no  more  than  the  amount  of  his  loss.  It  being  settled 
that  the  assured  can  recover  no  more  than  his  actual  loss,  and  it  being  allowed  him 
to  fix  on  which  underwriter  he  chooses,  it  is  a  principle  of  natural  justice  that 
*the  several  insurers  should  all  of  them  contribute  in  their  several  p  *775  ~| 

proportions,  to  satisfy  that  loss,  against  which  they  have  all  insured.  L  J 

These  principles  have  been  fully  settled  to  be  law  in  cases  which  I  am  about 
to  mention. 

In  the  year  1763,  in  the  case  of  Newby  v.  Reed,  {b)  it  was  held  by  Lord 
Mansfield,  Chief  Justice,  and  agreed  to  be  the  course  of  practice,  that  upon  a 
double  insurance,  though  the  assured  is  not  entitled  to  two  satisfactions,  yet 
upon  the  first  action  he  may  recover  the  whole  sum  insured,  and  may  leave 
the  defendant  therein,  to  recover  a  rateable  satisfaction  from  the  other  insurers. 

Thus  also  it  was  determined  in  a  subsequent  case  at  Guildhall,  of  Rogers  v. 
Davis,  (c)  It  was  an  action  on  a  policy  of  insurance  on  a  ship  from  Neiv~ 
foundland  to  Dominica,  and  from  thence  to  the  port  of  discharge  in  the  West 
Indies.  It  was  a  valued  policy  on  the  ship  and  freight and  on  the  goods  as 
interest  should  appear.  The  ship  sailed  from  St.  John’s  the  17th  of  December, 
1775,  and  the  plaintiff  declared  as  for  a  total  loss.  The  defendant  underwrote 
for  200/.,  and  has  paid  into  Court  124/.  This  sum  was  paid  on  a  supposition 
that  the  underwriters  on  a  former  policy  should  bear  a  share  of  the  loss.  The 
plaintiff  had  originally  insured  at  Liverpool  on  a  voyage  from  Newfoundland 
to  Barbadoes  and  the  Leeward  Islands,  with  an  exception  of  American  cap¬ 
tures  :  but  the  plain tifi"  afterwards,  for  the  purpose  of  securing  himself  against 
captures,  and  having  altered  the  course  of  his  voyage,  made  the  present  insu¬ 
rance.  The  plaintiff  now  insisted  he  was  entitled  to  receive  the  full  amount 
of  his  insurance  against  the  defendant,  and  not  to  any  part  from  the  Liverpool 
underwriters,  because  the  voyage  not  insured  was  difierent  from  that  insured  at 
Liverpool.  There  was,  however,  a  verdict  for  the  plaintiff  for  his  full  demand, 
with  liberty  for  the  defendant  to  bring  an  action  against  the  Liverpool  under¬ 
writers,  if  he  thought  fit. 

*So  in  the  case  of  Davis  v.  GihUirt,  [d)  an  action  was  brought  ^  q 

for  money  had  and  received  to  the  use  of  the  plaintiff,  who  was  the  ^  ^  -J 
defendant  in  the  last  cause,  in  order  to  recover  a  contribution  for  the  loss  which 
the  plaintiff  had  been  obliged  to  pay.  It  was  agreed  by  both  parties  to  admit, 
tlraton  the  London  policy,  (which  was  the  subject  cf  the  former  action)  2200/. 
were  insured:  that  on  the  two  Ziue?'jooo/ policies  1700/.  were  insured:  that 
the  merchant  was  interested  to  the  amount  of  500/.  on  the  ship,  300/.  on  the 
freight,  and  1400/.  on  the  cargo;  that  the  plaintiff  had  paid  200/.  loss,  and 


(o)  2  T.  R.  161.  (6)  1  Black.  416. 

(c)  Sit.  in  Mich.  Vac.  17,  Geo.  3,  before  Lord  Mansfield.  Park  Ins.  601. 
{d)  SiL  Easter  Vac.  17  Geo.  3,  at  Guild.  Parkins.  601. 
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47/.  for  the  costs.  The  question  was,  whether  the  defendant  was  liable  to 
contribute  anything,  and  what?  The  whole  interest  was  2200/.,  and  the  whole 
insurance  was  3900/,  It  was  insisted  by  the  counsel  for  the  defendant,  that 
the  insurance  in  London  was  an  illegal  re-assurance ;  and  therefore  the  plaintiff 
might  have  made  a  good  defence  in  an  action  brought  against  him :  and  if  so, 
he  could  not  now  recover  over  against  the  defendant. 

Lord  Mansfield. — ‘‘The  question  seems  to  be,  whether  the  insured  has  not 
two  securities  for  the  loss  that  has  happened.  If  so,  can  there  be  a  doubt  that 
he  may  bring  his  action  against  either?  It  is  like  the  case  of  two  securities, 
where,  if  all  the  money  be  recovered  against  one  of  them,  he  may  recover  a 
portion  from  the  other.  Then  this  would  bring  it  to  the  question,  whether  the 
second  insurance  is  void  as  a  re-assurance  ?  But  a  re-assurance  is  a  contract 
made  by  the  insurer  to  secure  himself  |  and  this  is  only  a  double  insurance.” 
There  was  another  ground  taken  in  the  cause,  which  is  not  material  to  be  men¬ 
tioned  here :  but  upon  this  direction  the  plaintiff  had  a  verdict. 

2.  There  is  an  important  case  upon  this  subject,  and  a  very  elaborate  argu¬ 
ment  of  Lord  Mansfield.)  in  delivering  the  judgment  of  the  whole  Court  of 
King’s  Bench,  in  which  most  of  the  questions  relative  to  double  insurances  are 
p  -|  clearly  and  decisively  settled,  Godlin  and  others  v.  London  .dsso- 

L  ^  ciaiion  '^Company,  {a)  In  this  cause  the  question  was,  whether 

the  plaintiff  ought  to  recover  his  whole  loss,  or  only  a  half?  it  being  objected 
that  there  was  a  double  insurance.  A  verdict  was  found  for  the  whole,  subject 
to  the  opinion  of  the  Court  upon  Lord  Mansfield's  report. 

Lord  Mansfield.)  in  delivering  the  opinion  of  the  Court  began  by  stating  the 
facts,  as  they  appeared  to  him  at  the  trial. 

“Mr.  Meybohm,  of  St.  Petersburgh.)  had  dealings  with  Mr.  Amyand  and 
Company,  of  Ijondon^  who  often  sent  ships  from  London  to  Mr.  Meybohm 
at  St.  Petersburgh.  Meybohm,  as  appeared  by  the  evidence,  was  indebted, 
on  the  balance  of  their  accounts,  to  x4myand  and  Company.  Amyand  and 
Company  sent  a  ship,  called  The  Galloway.,  Stephen  Barker,  master,  to  Mr. 
Meybohm  at  St.  Petersburglu  to  fetch  certain  goods.  Meybohm  sent  the 
goods,  and  promised  to  send  the  bill  of  lading  by  the  next  post,  but  never  did. 
Afterwards,  in  August.,  1756,  Amyand  and  Company  got  a  policy  of  insurance 
from  private  underwriters  for  1100/.,  on  the  ship,  tackle,  and  goods,  at  and  from 
London  to  St.  Petersburgh.,  and  at  and  from  thence  back  again  to  L^ondon; 
which  policy  was  signed  by  several  private  underwriters,  quite  different  persons 
from  the  present  defendants;  and  of  this  sum  of  1100/.  thus  underwritten, 
500/.  was  declared  to  be  on  parts  of  the  ship,  and  the  remaining  600/.  to  be 
on  goods.  Between  the  26th  of  August.,  and  the  28th  of  September,  1756, 
(both  included,)  Mr.  Amyand  insured  800/.  more,  with  other  private  insurei's  : 
and  this  latter  insurance  was  upon  goods  only,  and  was  only  at  and  from  St. 
Petersburgh  to  London.  On  the  28th,  29th  and  30th  of  October,  1756,  Mr. 
Amyand  insured  900/.  more  with  other  private  insurers,  which  last  insurance 
was  on  goods  only,  at  and  from  the  Sound  to  London.  So  that  the  whole 
sum  insured  by  Amyand  and  Company  was  2800/.,  of  which  the  sum  of  2300/. 
was  on  goods,  and  the  remaining  500/.  was  on  the  ship.  Several  letters  being 
P  jif77Q  “1  ^iven  *in  evidence,  it  appeared  that  Meybohm  wrote  from  St. 
L  J  Petersburgh  on  the  7th  of  September  1756,  (the  date  of  his  first 

letter  on  this  subject)  to  Amyand  and  Company;  and  mentioned  what  goods 
he  should  send  to  them,  referring  to  the  invoice  for  particulars ;  and  directed 
them  to  get  insurance  thereon,  and  to  place  the  goods  and  the  insurance  to  a 
particular  account  which  he  named  in  his  letter ;  in  which  he  also  specified 


(a)  1  Burr.  489;  1  Black.  Rep.  103. 
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some  iron,  which  was  for  Mr.  Amyand’s  own  account.  This  letter  Mr.  Amyand 
afterwards  received  (probably  about  the  27th  of  October)  and  in  consequence 
of  it  made  the  insurance  accordingly,  upon  the  28th,  29th,  and  30th  of  the 
same  October^  as  before-mentioned.  Meybohm  having  shipped  the  goods, 
endorsed  the  bills  of  lading  to  one  Mr.  John  Tamesz,  in  Moscow  (the  plaintiff, 
in  effect,  in  the  present  action)  wlio,  on  the  7th  of  October^  1756,  wrote  to  his 
correspondent  Mr.  Uhthoff,  here  in  London,  to  insure  these  goods.  In  this 
letter  he  desires  Mr.  Uhthoff  to  insure  the  whole,  that  he  (Tamesz)  might  be 
safe  in  all  events :  for  he  suspected  that  these  goods  were  intended  to  be  con¬ 
signed  by  Meybohm  to  somebody  else,  and  perhaps  might  be  insured  by  some 
other  persons.  And  he  says  they  were  transferred  to  him  in  consideration  of 
his  being  in  advance  to  Meybohm  more  than  their  amount.  This  letter  from 
Mr.  Tamesz,  with  these  directions  to  insure,  was  received  by  Mr.  Uhthoff  on 
the  15th  of  November,  1756.  Mr.  Uhthoff  accordingly  applied  to  the  defend¬ 
ants,  the  London  Assurance  Company,  and  disclosed  to  them,  at  the  same 
time,  all  these  particulars  :  and  they,  upon  the  16th  of  November,  1756,  after 
being  thus  apprised  that  there  might  be  another  insurance,  made  the  insurance 
now  in  question  for  2316/.  on  the  goods  at  and  from  the  Sound  to  London. 
The  goods  were  lost  in  the  voyage.  Mr.  Uhthoff’s  insurance  was  made  by 
the  plaintiffs,  Godin,  Guyhon  and  Company,  who  are  insurance  brokers ;  and 
they  declare  that  this  insurance  was  made  by  order  of  Henry  Uhthoff,  Esq. 
This  declaration  is  endorsed  upon  the  policy,  and  is  dated  the  18th  of  Novem¬ 
ber,  1756.  There  is  no  doubt  as  to  the  value  of  the  goods,  or  as  to  the  loss 
of  them.  *It  is  admitted  by  the  defendants,  that  the  plaintiffs  ought  p  q 

to  recover  half  the  loss  from  them,  but  they  say  they  ought  to  pay  L  J 

only  half,  not  the  whole  of  the  loss.  So  that  the  only  question  is,  whether  the 
plaintiffs  are  entitled,  upon  the  circumstances  of  this  case,  and  upon  the  facts  I 
have  been  stating,  to  recover  the  wholq  loss  from  the  present  defendants ;  or 
only  the  half  of  his  loss  from  them,  and  the  remainder  from  the  underwriters 
of  Mr.  Amyand’s  policy.  The  verdict  is  found  for  the  plaintiff  for  the  whole  : 
but  it  is  agreed  to  be  subject  to  the  opinion  of  this  Court,  upon  the  question  I 
have  just  mentioned. 

“First,  to  consider  it  as  between  the  insurer  and  insured.  As  between 
them,  and  upon  the  foot  of  commutative  justice  merely,  there  is  no  colour  why 
the  insurers  should  not  pay  the  insured  the  whole  ;  for  they  have  received  a 
premium  for  the  whole  risk.  Before  the  introduction  of  wagering  policies,  it 
was  upon  principles  of  convenience  very  wisely  established,  that  a  man  should 
not  recover  more  than  he  had  lost.  Insurance  was  considered  as  an  indemnity 
only,  in  case  of  a  loss ;  and  therefore  the  insurance  ought  not  to  exceed  the 
loss.  This  rule  was  calculated  to  prevent  fraud ;  lest  the  temptation  of  gain 
should  occasion  unfair  and  wilful  losses.  If  the  insured  is  to  receive  but  one 
satisfaction,  natural  justice  says  that  the  several  insurers  shall  all  of  them  con¬ 
tribute  pro  rata,  to  satisfy  that  loss  against  which  they  have  all  insured.  No 
particular  cases  are  to  be  found  on  this  head ;  or,  at  least,  none  have  been 
cited  by  the  counsel  on  either  side.  Where  a  man  makes  a  double  insurance 
of  the  same  thing,  in  such  a  manner  that  he  can  clearly  recover  against  several 
insurers  in  distinct  policies  a  double  satisfaction,  the  law  certainly  says  that  he 
ought  not  to  recover  doubly  for  the  same  loss,  but  be  content  with  one  single 
satisfaction  for  it.  And  if  the  same  man  really  and  for  his  own  proper  account 
insures  the  same  goods  doubly,  though  both  insurances  be  not  made  in  his  own 
name,  but  one  or  both  of  them  in  the  name  of  another  person,  yet  that  is  just 
the  same  thing ;  for  the  same  person  is  to  have  the  benefit  of  both  policies. 
And  if  the  *whole  should  be  recovered  from  one,  he  ought  to  p  *7on  q 
stand  in  the  place  of  the  insured,  to  receive  contribution  from  the  L  J 

other,  who  was  equally  liable  to  pay  the  whole.  But  in  this  case  if  Tamesz 
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was  not  to  have  the  benefit  of  both  policies  in  all  events,  then  it  can  never  be 
considered  as  a  double  policy.” 

“It  has  been  said,  that  the  endorsement  of  the  bills  of  lading  transferred 
Meybohm’s  interest  in  all  policies,  by  which  the  cargo  assigned  was  insured ; 
and  therefore  Tamesz  has  a  right  to  Mr.  Amyand’s  policy ;  and  that  Tamesz, 
being  the  assignee  of  Meybohrn,  is  the  cestui  que  trust  of  it,  and  may  recover 
the  money  insured ;  and  even  that  he  may  bring  trover,  or  detinue,  for  the 
very  policy  itself :  and  it  is  urged  from  hence,  that  he  either  will  or  may  have 
a  double  satisfaction  for  the  same  loss.” 

“But  allowing  that  by  the  endorsement  of  the  bills  of  lading  and  assigning 
the  cargo  to  Tamesz,  he  stands  in  the  place  of  Meybohrn  in  respect  of  his 
insurances ;  yet  Mr.  Amyand  has  an  interest  of  his  own,  and  had  actually 
insured  the  ship  and  goods  to  the  amount  of  1,900/.  (upon  both  together)  prior 
to  any  directions  or  intimation  received  from  Mr.  Meybohrn,  to  insure  for  him. 
Various  people  may  insure  various  interests  on  the  same  bottom :  (as  one  per¬ 
son  for  goods,  another  for  bottomry,  &c.)  And  here  Mr.  Amyand  had  an 
interest  of  his  own,  distinct  from  that  of  Mr.  Meybohrn :  he  had  a  lien  upon 
these  very  goods  as  a  factor  to  whom  a  balance  was  due.  And  he  had  the  sole 
interest  in  the  ship :  which  was  a  part  of  the  things  insured  by  him.  It  is  far 
from  appearing,  that  even  his  last  insurance  (in  October)  was  made  on  the 
account  of  Meybohrn,  or  as  agent  for  him.  So  far  from  it,  Mr.  Amyand 
insists  upon  it  for  his  own  benefit,  (as  he  expressly  declared  at  the  trial)  and 
absolutely  refuses  to  give  it  up,  or  to  suffer  his  name  to  be  used  by  the  plaintiff ; 
though  he  was  a  witness  for  the  defendants,  and  was  produced  by  them,  and 
inclined  to  serve  them.  So  that  the  foundation  of  this  argument,  urged  by  the 
defendants’  counsel,  fails  them  •,  and  there  is,  in  reality,  nothing  to  support  it. 
*781  ]  supposing  that  Mr.  Amyand  had  made  his  ^insurance, 


L 


not  upon  his  own  account,  but  as  agent  or  factor  for  Mr.  Meybohrn, 


and  upon  the  account  of  Meybohrn;  yet  even  then  Tamesz  can  never  come 
against  Amyand’s  underwriters,  or  come  at  Am.yand’s  policy,  to  his  own  use. 
For  Amyand,  the  factor  of  Meybohrn  has  possession  of  the  policy,  and  appears 
to  have  been  a  creditor  of  Meybohrn  upon  the  balance  of  accounts  between 
them,  at  the  time  when  he  made  the  insurance :  and  I  take  it  now  to  be  a  set¬ 
tled  point,  “that  a  factor  to  whom  a  balance  is  due,  has  a  lien  upon  all  goods 
of  his  principal,  so  long  as  they  remain  in  his  possession.”  Kruger  and 
others  v.  Wilcox  and  others^  was  a  case  in  Chancery  upon  this  point,  (a)  It 
came  on  first  before  Sir  Jolm  Strange^  then  Master  of  the  Rolls,  who  decreed 
an  account,  and  directed  allowances  to  be  made  for  what  the  factor  had  ex¬ 
pended  on  account  of  the  ship  or  cargo,  and  reserved  all  further  directions  till 
after  the  Master’s  report.  It  came  on  again,  afterwards,  for  further  directions, 
after  the  Master’s  report,  before  the  Lord  Chancellor,  who  was  attended  by 
four  eminent  merchants,  whom  he  interrogated  publicly.  After  which  he  took 
time  to  consider  of  it;  and  on  the  first  of  February^  1755,  decreed,  “that  a 
factor  has  a  lien  on  goods  consigned  to  him ;  not  only  for  incident  charges  but 
as  an  item  of  mutual  account  for  the  general  balance  due  to  him  so  long  as  he 
retains  the  possession.  But  if  he  part  with  the  possession  of  the  goods,  he 
parts  with  his  lien,  because  it  cannot  then  be  retained  as  an  item  for  the  general 
account.”  There  was  another  case,  in  the  same  Court,  of  Gardiner  v.  Cole¬ 
man,  a  few  months  after;  in  which  the  former  case,  determined,  as  I  have 
mentioned,  was  considered  as  a  point  settled ;  and  this  latter  case  of  Gardiner  v. 
Coleman  was  decreed  agreeably  to  it.  So  that  Mr.  Amyand,  even  considered 
as  factor  or  agent  to  Meybohrn,  and  as  making  the  insurance  upon  Meybohm’s 


(a)  Ambler’s  Rep.  252. 
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account,  is  yet  entitled  to  retain  the  policy ;  Meybohm  being  indebted  to  him 
upon  the  balance  of  the  account  between  them  ;  and  he  has  a  lien  p  $792  1 

upon  "^the  policy  whilst  it  continues  in  his  possession.  Therefore,  L  '  J 
even  in  this  view  of  the  case,  Mr.  Tamesz  must  first  have  paid  10  Amyand  the 
balance  of  his  (Amyand’s)  account,  before  he  could  have  gotten  that  policy  out 
of  Amyand’s  hands;  and  consequently  Mr.  Tamesz  was  very  far  from  being 
entitled  to  the  benefit  of  it  as  a  cestui  qiie  trusty  absolutely  and  entirely.” 

“But  if  the  question,  ‘Whether  Tamesz  could  take  the  benefit  of  Mr. 
Amyand’s  policy,’  were  doubtful ;  yet  here,  Tamesz  insured  the  goods  with 
the  defendants,  expressly  under  the  declaration  of  his  suspicion,  that  there 
might  have  been  a  former  consignation,  and  some  former  insurance  made  upon 
the  goods  by  some  other  person :  but  he  desired  to  insure  the  whole  for  his 
own  security ;  and  to  this  the  defendants  agreed,  and  took  the  whole  premium. 
Amyand  insisted  upon  his  right  to  the  whole  benefit  of  his  own  policy,  when 
he  was  examined  as  a  witness  :  and  is  now  litigating  it  in  Chancer}\  It  would 
neither  be  just  nor  reasonable,  that  Tamesz  should  only  recover  half  of  his  loss 
from  the  defendants,  and  be  turned  round  for  the  other  half  to  the  uncertain 
event  of  a  long  and  expensive  litigation.  I  do  not  believe  there  ever  will  or 
can  be  a  recovery  by  Tamesz,  or  those  who  shall  stand  in  his  place,  against 
Amyand’s  underwriters.  However,  if  those  underwriters  are  liable  to  contribute 
at  all,  the  contribution  ought  to  be  among  the  several  insurers  themselves :  but 
Tamesz,  the  insured,  has  a  right  to  recover  his  whole  loss  from  the  defendants, 
upon  the  policy  now  in  question,  by  which  they  are  bound  to  pay  the  whole. 
For  though  here  be  two  insurances,  yet  it  is  not  a  double  insurance ;  to  call  it 
so  is  only  confounding  terms.  If  Tamesz  could  recover  against  both  sets  of 
insurers,  yet  he  certainly  could  not  recover  against  the  underwriters  of  Amyand’s 
policy,  without  some  expense ;  nor  without  also  first  paying  and  re-imbursing 
to  Mr.  Amyand  the  premium  he  paid,  and  also  his  charges.  This  is  by  no 
means  within  the  idea  of  a  double  insurance.  Two  persons  may  insure  two  dif¬ 
ferent  interests ;  each  to  the  whole  value  ;  as  the  master  for  wages ;  ^  iic-7Qq  n 
*the  owner  for  freight,  &c.  But  a  double  insurance  is  where  the  ^  J 

same  man  is  to  receive  two  sums  instead  of  one,  or  the  same  sum  twice  over  for 
the  same  loss,  by  reason  of  his  having  made  two  insurances  upon  the  same 
goods,  or  the  same  ship.  Mr.  Tamesz  is  entitled  to  receive  the  v-hole  from 
the  defendants,  upon  their  policy;  whatever  shall  become  of  Mr.  Amyand’s 
policy :  and  they  will  have  a  right,  in  case  he  can  claim  anything  under  Mr. 
Amyand’s  policy,  to  stand  in  his  place,  for  a  contribution  to  be  paid  by  the 
other  underwriters  to  them.  But  still  they  are  obliged  to  pay  the  whole  to 
him.  Therefore,  upon  these  grounds  and  principles  in  every  light  in  which 
the  case  can  be  put,  we  are  all  of  us  clearly  of  opinion,  that  it  is  right,  as  it 
now  stands  for  ;  and  that  the  j^ostea  must  be  delivered  to  the  plaintiff.” 


SECTION  VI. 

OF  THE  PROCEEDINGS  IN  THE  ACTION. 

Having  in  the  seventeenth  section  of  the  first  Part  of  this  Treatise  shewn 
how  policies  are  in  practice  actually  made,  and  having  likewise  shewn  how 
the  accounts  are  settled  between  the  assured,  the  broker,  and  the  underwriter, 
and  what  has  been  settled  by  the  Courts  as  to  the  validity  in  law  of  passing 
such  accounts  between  the  three  parties ;  in  the  present  section  it  is  my  object 
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to  point  out,  in  the  case  of  either  party  disputing  the  payment  demanded  by 
the  other  or  disputing  as  to  the  character  of  the  loss,  which  of  course  makes 
all  the  difference  in  the  payment,  what  steps  and  proceedings  will  be  necessary 
for  either  to  take,  in  the  one  case  to  recover  by  law  what  the  one  party  claims, 
and  in  the  other  in  order  to  resist  it ;  or  in  any  case,  where  either  of  the  parties 
thinks  that  he  has  a  legal  claim  against  the  other. 

The  relief  which,  by  the  law  in  this  country  is  settled,  is  generally  by  an 
action  at  law.  Though  there  are  cases  where  either  party  may,  and  sometimes 
r  ^784  1  ^  Court  of  ^Equity  for  relief,  as  for  instance  for  an 

h  J  injunction  to  stop  an  action  at  law.  [a)  There  are  two  well  known 

instances  in  which  a  Court  of  Equity  will  or  will  not  interfere ;  which  are 
these :  at  the  Common  Law  it  is  a  maxim  that  a  policy  of  assurance  cannot  be 
altered  after  it  has  been  signed,  (at  least  not  without  the  consent  of  the  parties) 
and  a  Court  of  Equity  will  not  alter  a  policy  in  the  absence  of  strong  proof  of 
its  being  contrary  to  the  intent  and  agreement  of  the  parties.  This  was  held 
in  the  case  of  Henkle  v.  Royal  Excha7ige  Assuraiice  Company,  (b)  But 
where  a  policy  has  been  drawn  up  by  mistake,  in  terms  which  are  not  con¬ 
formable  to  the  real  intention  of  the  parties,  the  instrument  may  be  rectified  in 
a  Court  of  Equity  by  the  slip  or  label,  so  decided  in  the  case  of  Motteux  v. 
Rhe  Governor  and  Company  of  London  Assurance,  (c)  There  is  another 
ground  for  an  application  to  a  Court  of  Equity,  where  there  is  a  suspicion  of 
fraud  on  the  part  of  the  assured:  in  such  cases,  the  Court  of  Equity  will  com¬ 
pel  the  party  to  make  a  full  disclosure  upon  oath  of  all  the  circumstances  that 
are  within  his  knowledge.  {L)  But  except  in  these  instances,  all  issues  upon 
policies  of  insurance  must  be  tried  in  the  Courts  of  Common  Law. 

Even  if  the  parties,  by  a  clause  in  the  policy,  agree  that  in  case  of  a  dispute, 
it  shall  be  referred  to  arbitration,  that  will  not  be  a  sufficient  bar  to  an  action  at 
law,  provided  no  reference  has  been  in  fact  made,  nor  is  depending. 

Thus  in  Kill  v.  Hollister  (e)  in  an  action  upon  a  policy  of  insurance  it  ap¬ 
peared,  that  a  clause  was  inserted,  that  in  case  of  any  loss  or  dispute  about  the 
policy,  it  should  be  referred  to  arbitration ;  and  the  plaintiff  averred  in  his 
declaration,  that  there  had  been  no  reference.  Upon  the  trial  at  Guildhall,  the 
point  was  reserved  for  the  consideration  of  the  Court,  whether  this  action  would 
r  *785  1  before  a  reference  had  been  *made  5  and  it  was  held  by  the 

b  J  whole  Court,  that  if  there  had  been  a  reference  depending,  or  made 

and  determined,  it  might  have  been  a  bar:  but  the  agreement  of  the  parties 
cannot  oust  this  Court  |  and  as  no  reference  has  been,  nor  any  is  depending, 
the  action  is  well  brought,  and  the  plaintiff  must  have  judgment. 

II.  Having  thus  seen  in  what  Courts  the  party  injured  in  the  contract  of 
insurance  is  to  seek  for  redress,  let  us  now  consider,  by  what  form  of  action 
that  redress  is  to  be  obtained. 

1.  The  act  of  Parliament,  by  which  the  two  insurance  Companies  were 
erected,  (a)  ordered,  that  they  should  have  a  common  seal,  by  affixing  which, 
all  corporate  bodies  ratify  and  confirm  their  contracts,  {b)  Hence  a  policy  of 
insurance  made  by  the  Royal  Exchange  Assurance  Cotnpany,  or  the  London 
Assurance  Company,  is  a  contract  under  seal ;  and  if  the  contract  is  broken, 
the  proceedings  against  these  Companies  must  be  by  action  of  debt  or  cove- 


(a)  See  Lewen  v.  Swasso,  antef  p.  342.  (6)  1  Ves.  317. 

(c)  1  Atkyns,  545.  (c?)  2  Atkyns,  359. 

(e)  1  Wils.  129.  And  in  Thompson  v.  Charnock,  8  T.  R.  139,  it  was  held  that  a 
covenant  in  a  deed  to  refer  all  matters  is  not  sufficient  to  oust  the  Courts  of  Law  and  Equity 
of  their  jurisdiction. 

(a)  Ante,  p.  530.  (I/)  6  Geo.  1,  c.  18. 
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nant.  (c)  From  this  circumstance  a  great  inconvenience  arose;  for  under  the 
plea  of  the  general  issue  to  an  action  of  debt  or  covenant,  the  true  merits  of  the 
case  could  seldom  come  in  question :  but  in  order  to  bring  them  forward,  it 
became  necessary  to  plead  specially.  This  was  attended  with  such  a  heavy 
expense,  such  great  delays,  and  frequent  applications  to  Courts  of  Equity  for 
relief,  that  the  Legislature  at  last  interposed,  and  enacted,  “that  in  all  actions 
of  debt  to  be  |ued  or  commenced  against  either  of  the  said  corporations,  upon 
any  policy  of  insurance  under  the  common  seal  of  such  corporations,  for  the 
assuring  of  any  ship  or  ships,  goods  or  merchandises,  at  sea  or  going  to  sea,  it 
should  and  might  be  lawful  to  and  for  the  said  corporations,  in  such  action  or 
suit,  to  plead  generally,  that  they  owed  nothing  to  the  plaintiff  or  plaintiffs  in 
such  ^suit  or  action ;  and  that  in  all  actions  of  covenant,  which  p  3^796  1 

should  be  sued  or  commenced  against  either  of  the  said  corpora-  L  J 

tions  upon  any  such  policy  of  assurance  under  the  common  seal  of  such  cor¬ 
poration  for  the  assuring  of  any  ship  or  ships,  goods  or  merchandises,  at  sea 
or  going  to  sea,  it  should  and  might  be  lawful  for  the  said  respective  corpo¬ 
rations,  in  such  action  or  suit,  to  plead  generally,  that  they  had  not  broke  the 
covenants  in  such  policy  contained,  or  any  of  them ;  and  if  thereupon  issue 
should  be  joined,  it  should  and  might  be  lawful  for  the  jury,  if  they  should 
see  cause,  upon  the  trial  of  such  issue,  to  find  a  verdict  for  the  plaintiff  or 
plaintiffs  in  such  suit  or  action,  and  to  give  so  much,  or  such  part  only  of  the 
sum  demanded,  if  it  be  an  action  of  debt,  or  so  much  in  damages,  if  it  be  an 
action  of  covenant,  as  it  should  appear  to  them,  upon  the  evidence  given  upon 
such  trial,  such  plaintiff  or  plaintiffs  ought  in  justice  to  have.”  (a) 

2.  Wherever  the  contract  of  insurance  is  entered  into  with  a  private  under¬ 
writer,  it  is  done  by  the  insurer  merely  subscribing  his  name  to  the  instrument, 
which  is  no  more  than  what  is  called  a  simple  contract ;  the  remedy  for  a  breach 
of  which  is  by  an  action  of  assumpsit,  or  an  action  upon  the  case  founded 
upon  the  promise  and  undertaking  of  the  insurer. 

3.  When  a  number  of  actions  are  brought  upon  the  same  policy,  it  is  a  con¬ 

stant  practice  (b)  to  consolidate  them  by  a  rule  of  Court,  or  by  a  Judge’s  order, 
which  restrains  the  plaintiff  from  proceeding  to  trial  in  more  actions  than  one, 
and  binds  the  defendants,  in  all  the  others,  to  abide  the  fate  of  that  one;  but 
this  is  done  on  the  condition  that  the  defendant  shall  not  file  any  bill  in  equity, 
or  bring  any  writ  of  error  for  delay.  The  Court  will  likewise,  upon  a  proper 
ground  being  made  by  the  plaintiff,  impose  any  other  terms  on  the  defendants 
which  under  all  circumstances  appear  reasonable  :  as  that  they  shall  produce  at 
the  trial  all  books,  ^papers,  &c.,  in  their  custody,  material  to  the  p  -i 

point  in  issue :  that  the  defendant,  in  the  action  to  be  tried,  shall  b  J 

admit  his  subscription  to  the  policy,  the  interest  of  the  assured,  the  loss,  or 
any  other  fact  upon  which  the  question  intended  to  be  tried  does  not  turn,  or 
which  is  not  meant  to  be  seriously  disputed.  But  the  Court  will  not  impose 
any  terms  on  the  defendant,  out  of  the  ordinary  course,  without  his  consent, 
which,  however,  a  defendant  who  only  means  to  litigate  fairly  will  not  refuse, 
when  it  is  only  to  save  the  trouble  and  expense  of  proving  facts  which  are  not 
disputed.  And,  on  the  other  hand,  the  Court  will  impose  any  reasonable 
counter  terms  on  the  plaintiff  which  the  defendant  may  have  to  propose,  (c) 


(c)  By  the  39  Geo.  3,  c.  83,  the  Globe  Insurance  Company  was  incorporated,  and  by 
the  9th  sect,  the  same  pleas  and  the  same  power  to  the  jury  to  assess  the  damages,  are  given 
as  in  the  case  of  the  Royal  Exchange  and  London  Assurance  Companies,  and  in  other  cor¬ 
porate  Insurance  Companies. 

(а)  11  Geo.  1,  c.  30,  s.  43.  And  by  Reg.  Gen.,  Trin.  Term,  1  Viet,  the  words  “by 
statute”  must  now  be  inserted  in  the  margin  of  the  plea. 

(б)  See  antCf  p.  681,  in  the  case  of  Thelluson  v.  Staples. 

(c)  See  March,  vol.  2,  ch.  16,  s.  4, 

VoL.  VII.— .D  2 
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It  was  formerly  thought  that  a  consolidation  rule  bound  the  plaintiff  as  well 
as  the  defendant,  and  that  the  Court  or  Judge  could  not,  though  fresh  evidence 
had  been  discovered,  permit  the  plaintiff  to  try  the  other  actions.  But  the  con¬ 
trary  has  now  been  decided  in  the  case  of  Doyle  v.  Douglas^  [b)  in  which  a 
consolidation  rule  had  been  entered  into,  whereby  ten  of  the  defendants  agreed 
to  be  bound  by  the  verdict  in  the  first  action,  Doyle  v.  Dallas^  to  make  certain 
admissions,  and  bring  no  writ  of  error,  and  file  no  bill  in  equity  fcr  delay ;  and 
the  proceedings  were  to  be  delayed  in  the  last  ten  actions  till  aner  the  trial  of 
the  first.  The  defendant  had  the  verdict,  and  judgment  was  signed,  and  execu¬ 
tion  issued  for  the  costs.  No  levy  was  made,  as  the  plaintiff’s  goods  were 
moved  out  of  the  way.  The  case  of  Doyle  v.  Douglas  being  set  down  for 
trial,  a  rule  was  obtained  to  show  cause  why  the  proceedings  in  Doyle  v. 
Douglas  should  not  be  stayed  till  the  plaintiff  should  have  paid  the  costs  in 
Doyle  V.  Dallas^  and  why  the  defendant  should  not  be  allowed  to  issue  execu¬ 
tion. 

Per  Curiam. — “To  grant  this  rule,  would  be  stretching  the  authority  of  the 
*788  1  f^J'ther  than  we  are  entitled  to  *carry  it.  By  the  practice 

J  contended  for,  the  plaintiff,  as  well  as  the  defendant,  would  be 


[ 


bound  by  the  consolidation  rule.  The  defendant  may  issue  execution,  but  the 
cost  of  the  rule  must  be  discharged.”  (a) 

And  in  the  case  of  Doyle  v.  Anderson:  Doyle  v.  Steivart,  {b)  where  a 
plaintiff  brings  several  actions  upon  the  same  policy  of  insurance  against  several 
underwriters,  the  Court  will  not,  without  the  consent  of  the  plaintiff,  make 
a  consolidation  rule  upon  the  terms  of  both  plaintiff  and  defendant,  being  bound 
in  all  the  actions  by  the  event  of  one.  The  Court  saying,  “that  they  could 
not  force  a  party  to  accept  a  benefit,  for  which  he  does  not  ask,  and  impose 
conditions  on  him  for  so  doing.” 

In  a  later  case  of  Hollingsworth  v.  Broderick.,  however,  then  the 

preceding,  where  two  actions  had  been  brought  by  the  same  plaintiff  on  the 
same  policy  of  insurance  against  different  defendants,  the  Court  ordered  them 
to  be  consolidated,  after  a  declaration  had  been  delivered  in  one,  and  an  appear¬ 
ance  entered  in  the  other,  at  the  instance  of  the  defendant,  in  the  latter  action, 
though  the  plaintiff  objected. 

But  in  the  case  of  Olirly  v.  Dunbar,  [d)  where  sixty-five  actions  were  brought 
by  one  party  on  policies  of  insurance  against  individual  underwriters  and  incor¬ 
porated  companies,  for  sums  amounting  in  the  whole  to  27,000/.,  the  defend¬ 
ants  obtained  a  consolidation  rule,  which  bound  the  plaintiff  as  well  as  the 
defendants.  One  cause  was  tried,  the  plaintiff  had  a  verdict,  and  a  rule  was 
r  1  ^or  a  new  trial  on  ^affidavit  of  surprise  and  merits.  Two 

L  J  of  the  defendants  had  died,  and  the  plaintiff  alleged  that  whilst  the 

case  stood  over  he  lost  the  interest  of  the  27,000/.  The  Court,  on  these 
grounds,  refused  to  direct  the  money  to  be  paid  into  Court  or  invested,  to  wait 
the  event  of  the  cause,  in  which  the  rule  nisi  had  been  granted. 

4.  As  the  action  on  a  policy  of  assurance  is  of  a  transitory  nature,  the 
venue,  if  laid  in  a  county  different  from  that  in  which  the  cause  of  action 


(5)  4  B.  &  Ad.  544.  The  defendant  had  been  ruled  by  a  Judge’s  order  not  to  issue 
execution. 

(a)  In  Long  v.  Douglas,  Mich.  T.  183 1,  where  the  plaintiff  failing  in  the  first  cause, 
gave  notice  of  trial  in  another,  the  costs  of  the  first  remaining  unpaid.  A  rule  was  obtained 
for  staying  the  proceedings.  The  Court  discharged  the  rule.  Lord  Tenterden,  observing, 
however,  that  where  the  plaintiff  proceeded  in  a  second  consolidated  action  without  apply¬ 
ing  to  the  Court,  he  was  not  entitled  to  have  the  benefit  of  any  terms  imposed  on  the  defend¬ 
ants  by  the  rule.  {b)  1  A.  &  E.  635. 

(c)  4  A.  «&  E.  646,  and  see  the  rule  which  was  drawn  up  by  consent  in  that  case. 

(rf)  5  A.  &  E.  824. 
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accrued,  may  be  chancred  by  the  defendant  in  the  usual  manner,  (a)  unless  the 
policy  be  under  seal ;  (6)  in  which  case  the  Court  will  not  change  the  venue 
without  some  special  reason  being  shown  to  induce  them  to  depart  from  the 
general  rule.  And  the  venue  cannot  be  changed  when  the  cause  of  action 
arises  out  of  the  realm,  (c) 

5.  The  next  consideration  is,  the  declaration  in  the  action ;  and  as,  of  course, 
the  form  of  the  policy  upon  which  the  action  is  brought  must  be  inserted  in  the 
declaration,  I  must  state,  therefore,  what  is  required  of  the  policy,  before  it 
can  be  read  in  the  declaration  as  the  ground  of  the  action. 


Istly, — It  is  necessary  that  the  day,  month,  and  year,  on  which  the  policy 
is  executed  should  appear  upon  the  instrument  itself. 

2ndly, — That  the  policy  has  a  stamp  required  by  law.  [d) 

It  is  my  intention  now  to  present,  for  the  attention  as  well  as  information  of 
the  reader,  some  forms  of  declarations  and  pleas  on  marine  policies,  and  I  shall 
make  such  references  in  the  body  of  the  declaration  as  I  think  are  necessary  to 
the  paofes  of  the  first  part  of  this  Treatise,  w’here  the  very  words  of  the  policy 
are  fully  treated  of.  I  may,  however,  first  observe,  that,  in  the  Treatise  itself, 
it  will  be  seen  that  in  many  instances  the  declaration  and  pleas  are  frequently 


[  *790  ] 


^stated  and  referred  to ;  and,  in  most  cases,  I  have  stated  how  a 
particular  loss  is  to  be  averred  in  the  declaration. 

By  Reg.  5,  H.  T.,  4  Wm.  4,  it  is  ordered  that  “two  counts  on  the  same 
policy  of  assurance  are  not  to  be  allowed.  But  a  count  upon  a  policy  of  insu¬ 
rance,  and  a  count  for  money  had  and  received  to  recover  back  the  premium, 
implied  by  law,  are  to  be  allowed.  The  account  stated  may  be  joined,  and 
there  may  be  several  breaches  to  the  same  contract.”  And  by  3  &  4  Wm.  4, 
c.  42,  s.  29,  interest  is  recoverable. 

The  first  form  of  a  declaration  which  I  shall  state,  is  one  on  a  policy  “on 
goods,”  averring  a  total  loss  by  “perils  of  the  sea.” 

The  declaration  stated:— “For  that  whereas  the  plaintiff,  (a)  heretofore  to 
wit  on,  (fee.  (/;)  caused  to  be  made  a  policy  of  assurance,  (setting  it  out  ver- 
batim)  purporting  thereby  and  containing  therein,  that  Messrs.  Boggs,  Taylor, 
<fe  Co.,  as  well  in  their  own  names,  as  for  and  in  the  names  of  all  and  every 
person  or  persons  to  whom  the  same  did,  might,  or  should  appertain  in  part  or 
in  all,  did  make  assurance,  and  cause  themselves,  and  them  and  every  of  them 
to  be  insured  with  the  General  Maritime  Assurance  Company^  ‘lost  or  not 
lost’  (c)  at  and  from  Bombay  to  London^  with  leave  id)  to  call  at  all  ports  and 
places  on  either  side  of,  and  at  the  Cape  of  Good  Hope^  including  the  risk  of 
craft  to  and  from  the  vessel  (e)  upon  any  kind  of  goods  and  merchandise,  and 

also  upon  the  body,  tackle,  (fee.,  of  and  in  the  ship  at - {f)  and  upon  the 

said  ship,  &;c.,  - {f)  and  so  ^should  continue  and  endure  dur-  j-  -i 

ing  her  abode  there,  upon  the  said  ship,  (fee. ;  and  further  until  the  ^  d 

said  ship  with  all  her  tackle,  (fee.,  and  goods  and  merchandise  whatsoever. 


(а)  See  1  Saund.  74  (/,  n.  (2),  n.  (c"),  6tli  edit.  2  T.  R.  275.  Jones  v.  Pearce,  2 
Dowling,  54.  Tidd.  624.  Form  of  Affidavit,  Chitty’s  Forms,  553.  1  Saund.  74  a,  n. 
(2),  n.  (c),  and  see  8  M.  &  W.  640;  2  Str.  1160. 

(б)  1  T.  R.  782  a.  (c)  Tidd.  623,  7  T.  R.  205. 

(d)  The  duties  on  marine  policies  are  fixed  by  7  Viet.  c.  21 ;  see  the  Sched.  to  that  Act, 
(a)  See  ante,  p.  3,  where  the  persons  are  stated  who,  according  to  28  Geo.  3,  c.  56, 

can  sue  on  a  marine  policy  of  assurance.  And  see  by  Reg.  Gen.  H  T.  4  Wm.  4.  r.  5. 

(d)  The  date  of  the  execution  of  the  policy  in  the  margin. 

(c)  See  ante,  p.  12. 

(d)  See  ante,  p.  208,  as  to  the  clause  with  leave,”  (fee. 

(e)  See  ante,  p.  149,  as  to  this  clause  of  “including  the  risk  to  and  from  the  vessel,” 

which  varies  from  the  ordinary  printed  form,  but  which  is  now  frequent  in  practice. 

(f)  These  were  left  blank  in  the  policy. 
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should  be  arrived  at - ;  {a)  and  upon  the  said  ship,  &c.,  until  she  had  there 

moored  at  anchor  twenty-four  hours  in  good  safety,  and  upon  the  said  goods 
and  merchandise  until  the  same  should  be  there  discharged  and  safely  landed. 
The  insurance  was  declared  to  be  on  360  bales  of  cotton,  and  the  policy,  after 
admitting  the  receipt  of  the  premium,  stated,  that  the  said  company  were  con¬ 
tent,  and  did  take  upon  them  that  assurance  for  the  sum  of  2,000/.  The 
declaration  then  alleged,  that  in  consideration  of  the  premises,  and  that  the 
plaintiff  at  the  request  of  the  defendants,  (then  being  three  of  the  directors  of 
the  said  company)  then  paid  to  the  said  company  the  sum  of  40/.  as  a  premium 
for  the  assurance  of  2,000/.  upon  the  said  goods,  on  the  said  voyage  in  the 
policy  mentioned,  and  then  promised  the  defendants  to  perform  and  fulfil  all 
things  in  the  policy  mentioned,  on  the  behalf  of  the  assured  to  be  performed 
and  fulfilled,  the  defendants  then  promised  the  plaintiff  that  the  said  company 
would  become  and  be  assurers  to  the  amount  of  the  said  sum  of  2,000/.  upon 
the  said  goods  in  the  said  ship  in  the  policy  mentioned,  and  would  perform  and 
fulfil  all  things  therein  mentioned  on  their  part  and  behalf,  as  assurers  of  the 
sum  of  2,000/.  to  be  performed  and  fulfilled :  that  the  said  goods  were,  on  the 
1st  of  September^  1841,  shipped  at  Bombay  on  the  said  voyage :  that  the  plain¬ 
tiff  was,  during  the  said  voyage,  to  wit,  (6)  on  the  same  day  and  year  last 
aforesaid,  interested  (c)  in  the  said  goods  in  the  said  policy  mentioned,  and  so 
loaded  on  board  the  said  ship,  to  the  amount  insured :  that  the  said  insurance 
was  made  for  the  use  and  benefit,  and  on  account  of  the  plaintiff  as  aforesaid : 

the  said  ship  afterwards  sailed  *on  the  said  voyage,  and  being 
injured  by  tempestuous  weather,  became  filled  with  water,  whereby 
the  said  goods  were  wetted  and  damaged,  and  rendered  of  no  use  or  value  to 
the  plaintiff. 

The  second  form  of  a  declaration  which  I  shall  state  is  one  on  a  policy  on 
“ship,”  averring  the  total  loss  by  “perils  of  the  sea.” 

This  was  an  action  on  a  policy  of  insurance  “for  twelve  calendar  months, 
commencing  the  \si  May^  1835,  and  ending  30th  ,^jon7,  1836,  both  days  inclu¬ 
sive,  in  port  or  at  sea,  in  all  places,  at  all  times,  and  on  all  services,  upon  any 
kind  of  goods  and  merchandises,  and  also  upon  the  body,  tackle,  apparel,  ord¬ 
nance,  munition,  artillery,  boat  and  other  furniture  of  and  in  the  good  ship  or 
vessel  called  the  Sherburne^  valued  at  8,000/.”  The  declaration,  after  setting 
out  the  policy,  and  averring  the  plaintiff’s  interest  in  the  ship,  stated  that  on 
the  1st  of  May.)  1835,  the  said  ship  was  in  safety  in  harbour,  at  Bombay^  in 
the  East  Indies;  that  afterwards,  and  before  the  30th  Upril.,  1836,  to  wit,  on 
the  20th  August.)  1835,  whilst  the  said  ship  was  protected  by  the  said  policy, 
the  said  ship  was,  by  the  perils  of  the  sea  and  by  stormy  and  tempestuous 
weather,  and  by  the  violence  of  the  winds  and  waves  greatly  strained,  bulged, 
broken,  and  otherwise  damaged  in  her  body,  rudder,  bowsprit,  irons,  and  other 
parts,  whereby  it  became  necessary  to  repair  the  damage  done  to  the  said  ship 
as  aforesaid ;  that  after  such  damage  had  arisen  as  aforesaid,  and  in  consequence 
thereof,  the  plaintiff,  by  himself  and  servants  and  agents,  to  wit,  on  the  day 
and  year  last  aforesaid,  did  labour  for,  in,  and  about  the  safeguard,  safety,  and 
preservation  of  the  said  ship  or  vessel,  and  in  so  doing,  and  in  and  about  the 
necessary  repair  of  the  said  ship,  by  reason  of  the  damages  so  by  him  sus¬ 
tained  as  aforesaid,  did  necessarily  lay  out  and  expend  a  large  sum  of  money, 


(а)  See  note  (/),  p.  790. 

(б)  This  allegation  is  not  in  the  usual  form,  see  ante,  p.  13,  where  the  defendants  ad¬ 
mitted  it  in  their  plea,  and  where  the  declaration  was  supported,  and  the  plea  held  bad  on 
demurrer. 

(c)  Every  declaration  must  contain  the  name  of  the  person  or  persons  interested  in  the 
policy.  See  Cousins  v.  Nantes,  3  Taunt,  p.  513,  and  ante,  sect.  4,  where  the  law  of 
interest  is  fully  discussed. 
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to  wit,  the  sum  of  1,000/.,  whereby  the  defendant  according  to  the  terms  of  the 
said  policy,  and  of  his  said  promise  and  undertaking,  then  became  liable  to 
pay,  and  ought  to  have  paid  the  plaintiff  150/.,  being  the  rateable  proportion 
of  the  ^expense  aforesaid,  which  the  defendant  ought  to  have  paid  p  *793  1 

and  contributed  in  respect  of  the  insurance  aforesaid,  whereof  the  ^  J 

defendant  then  had  notice,  (iz)  and  that  afterwards,  and  during  the  continuance 
of  the  risk,  and  whilst  the  said  ship  in  the  said  policy  of  insurance  mentioned 
was  protected  by  the  said  policy,  to  wit,  on  the  10th  of  October,  1835,  the 
ship,  in  the  said  policy  mentioned,  by  stormy  weather,  &c.,  became  and  was 
wholly  lost  to  the  plaintiff,  of  which  premises  he,  the  defendant,  had  notice. 

There  was  also  a  count  for  money  had  and  received,  and  a  count  upon  an 
account  stated. 

Thirdly, — The  declaration  after  setting  out  a  policy  of  insurance,  in  the  usual 
form,  dated  19th  October,  1792,  on  the  Petronelli  “at  and  from  Bayonne  to 
Martinique,  and  at  and  from  thence  to  return  to  Bayonne,"  and  making  all 
the  necessary  averments,  proceeded:  “And  the  said  Joseph  Furtado  further 
says,  that  afterward  and  after  the  said  ship  had  so  arrived  at  Martinique  afore¬ 
said,  in  the  said  writing  or  policy  of  assurance  mentioned,  and  whilst  she 
remained  there  and  before  her  departure  from  thence,  in  further  prosecution  of 
her  said  voyage,  to  return  to  Bayonne  aforesaid,  to  wit,  on  the  12th  day  of 
November,  in  the  year  of  our  Lord,  1793,  the  said  island  of  Martinique  was 
with  force  and  arms,  and  in  a  hostile  manner,  attacked,  captured,  and  taken  by 
the  forces  of  our  present  sovereign  Lord  the  now  King,  then  being  at  enmity 
and  open  war  with  the  said  island,  and  the  persons  exercising  the  powers  of 
government  in  the  same  5  and  the  said  ship  then  and  there  being  at  the  said 
island  as  aforesaid,  then  and  there  on  the  capture  of  the  same,  was  then  and 
there  seized,  taken,  and  captured  by  the  said  forces  of  our  said  Lord  the  King, 
as  a  prize,  and  thereby  the  same  ship  with  all  her  tackle,  apparel,  ordnance, 
munition,  boat,  and  other  furniture  thereof  became  and  was  totally  lost  to  the 
^said  Joseph  Furtado,  to  wit,  at  London  aforesaid,  in  the  parish  p  ^*^794  “i 
and  ward  aforesaid.”  L  J 

Fourthly. — This  was  an  action  of  assumpsit  on  a  policy  of  assurance.  The 
declaration  stated  that  the  plaintiff  caused  himself  to  be  insured,  ^^lost  or  not 
lost,”  at  and  from  Calcutta,  or  any  port  or  ports,  place  or  places,  all  or  any, 
and  in  any  succession,  on  the  Coromandel  coast,  to  any  port  or  ports,  place  or 
places,  in  Bourbon,  upon  any  kind  of  goods  and  merchandises,  and  also  upon 
the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other  furni¬ 
ture  of,  and  in  the  good  ship  called  La  France,  beginning  the  adventure  upon  the 
said  goods  and  merchandises,  from  the  loading  thereof  on  board  the  said  ship  at 
as  aforesaid,  upon  the  said  ship  at  as  aforesaid,  and  so  to  continue  and  endure 
upon  the  said  ship  until  she  should  be  arrived  at  Bourbon  aforesaid,  and  be  moor¬ 
ed  at  anchor  “twenty-four”  hours  in  good  safety,  and  upon  the  goods  and  mer¬ 
chandises,  until  they  should  be  discharged  and  safely  landed.  It  was  to  be  lawful 
for  said  ship  in  that  voyage,  to  proceed  and  sail  to  and  touch  and  stay  at  any  port 
or  ports,  place  or  places  whatsoever,  without  prejudice  to  this  insurance :  the 
said  ship,  goods,  and  merchandises,  &:c.,  for  so  much  as  concerned  the  assured, 
by  agreement  between  the  assured  and  assurers  in  this  policy,  are  to  be  valued 
at  1,000/.  :  the  perils  the  assurers  were  contented  to  take  themselves,  were  of 
the  sea,  &c.,  and  all  other  perils,  losses  and  misfortunes  that  had,  or  should 
come  to  the  detriment,  or  damage  of  the  said  goods  and  merchandises  or  ship, 


(a)  See  ante,  pp.  443,  449,  that  the  assured  cannot  recover  the  expense  which  would 
have  been  incurred  if  a  certain  damage  had  been  repaired,  which  it  was  not,  owing  to  the 
subsequent  total  loss  of  the  ship. 
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or  any  part  thereof :  and  by  a  certain  memorandum  made  on  the  said  writing 
or  policy  of  assurance,  the  said  assurance  was  declared  to  be  on  1,000/.  on  the 
“freight”  of  the  said  vessel,  valued  at  1,000/.  Averment  of  promise  by  the 
defendant  to  become  an  assurer,  in  consideration  of  having  received  the  pre¬ 
mium  ;  of  interest  in  the  assured  |  that  the  ship  was  in  good  safety  at  a  certain 
port  on  the  Coromandel  coast,  called  Coringa^  and  that  whilst  the  ship  was 
at  Coringa  aforesaid,  and  before  the  time  of  the  loss  thereinafter  mentioned, 
^795  1  goods  and  merchandises  amounting  *‘to  a  full  cargo  of  the 

J  said,  ship,  which  had  been  bought,  procured,  and  contracted  for. 


c 


for  and  on  account  of  the  said  person  so  interested  in  the  subject-matter  of 
insurance  as  aforesaid,  were  there,  to  wit,  at  Coringa  aforesaid,  for  the  pur¬ 
pose  of  being  shipped  and  loaded,  and  which,  but  for  the  loss  thereinafter 
mentioned,  would  have  shipped  and  loaded  in  and  on  board  the  said  ship,  to 
be  conveyed  therein  on  the  said  voyage  in  the  policy  of  assurance  mentioned, 
to  wit,  from  the  Coromandel  coast  aforesaid  to  Bourbon  aforesaid ;  that  after¬ 
wards,  and  w^hilst  the  ship  was  at  Coringa  aforesaid,  and  during  the  continuance 
of  the  risk  in  the  said  policy  mentioned,  to  wit,  on,  &c.,  the  said  ship  was 
broken,  damaged,  and  destroyed,  and  rendered  wholly  incapable  of  pursuing 
the  said  voyage  aforesaid,  by  certain  perils  which  the  said  assurers  by  the  said 
policy  did  take  upon  them  as  aforesaid,  to  wit,  by  the  accidental  breaking  and 
giving  way  of  the  tackle  and  supports,  whereby  the  said  ship  was  supported, 
in  being  moved  from  a  certain  dock  |  in  consequence  of  which  breaking  and 
giving  way,  the  ship  .violently  struck  against  the  sand,  and  was  bilged,  broken, 
destroyed,  damaged,  and  rendered  incapable  of  pursuing  the  said  voyage  as 
aforesaid ;  and  the  said  ship  and  the  freight,  and  all  benefit,  profit,  and  advan¬ 
tage  which  the  said  person  so  interested  as  aforesaid,  would  have  derived  and 
acquired  from  the  employment  of  the  said  ship  in  carrying  and  conveying  the 
said  goods  and  merchandises  on  the  said  voyage  in  the  said  policy  mentioned, 
and  the  means  of  carrying  and  conveying  the  said  goods  and  merchandise  were 
by  the  means  aforesaid  wholly  lost  to  the  said  person  so  interested  as  afore¬ 
said;  whereof  the  defendant,  afterwards  to  wit,  on,  &c.,  had  notice ;  by  reason 
whereof,  the  defendant  became  and  was  liable  to  pay,  and  ought  to  have  paid 
the  sum  of  200/.  so  by  him  insured  as  aforesaid. 

There  was  also  a'  count  for  money  had  and  received,  (a) 

1  piaintifF  or  his  attorney,  having  delivered  his  declara- 

d  tion  to  the  defendant  or  his  attorney,  the  defendant  must  plead  to 


c 


the  declaration.  And  by  the  rules  of  H.  T.  4  Wm.  4,  the  plea  of  non- 
assumpsit  operates  only  as  a  denial  “of  the  subscription  to  the  policy  by  the 
defendant,  and  not  of  the  interest,  of  the  commencement  of  the  risk,  of  the 
loss,  or  of  the  alleged  compliance  of  warranties.”  And  all  matters  in  con¬ 
fession  and  avoidance  of  the  action,  as  unseaworlhiness,  misrepresentation, 
concealment,  deviation,  and  various  other  defences  must  be  especially  pleaded.” 

The  plea  of  money  paid  into  Court,  (b)  may  be  either  for  the  purpose  of 
meeting  an  average  loss  sustained  by  the  ship  or  cargo,  or  often  a  general  aver¬ 
age  upon  the  cargo.  And  to  the  money  counts,  the  defendant  frequently  pays 
the  value  of  the  premium  into  Court.  The  plaintiff,  after  a  delivery  of  a  plea 
of  payment  of  money  into  Court,  shall  be  at  liberty  to  reply  to  the  same  by 
accepting  the  sum  so  paid  into  Court  in  foil  satisfaction,  and  discharge  of  the 
cause  of  action  in  respect  of  which  it  has  been  paid  in ;  and  he  shall  be  at 


(a)  The  reader  is  here  referred  to  page  505  of  this  Treatise,  where  he  will  find  fully 
stated  the  declaration,  pleas,  and  replication,  in  the  recent  and  important  case  of  Milward 
V.  Hibbert,  3  Q.  B.  120. 

(b)  The  form  Reg.  Gen.  1  Viet. 
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liberty  in  that  case  to  tax  his  costs  of  suit,  and  in  case  of  non-payment  thereof 
within  forty-eight  hours,  to  sign  judgment  for  his  costs  so  taxed ;  or  the  plain¬ 
tiff  may  reply,  “that  he  has  sustained  damages,  (or,  “that  the  defendant  was 
and  is  indebted  to  him,”  as  the  case  may  be.)  to  a  greater  amount  than  the  said 
sum;  and  in  the  event  of  an  issue  thereon  being  found  for  the  defendant,  the 
defendant  shall  be  entitled  to  judgment  and  his  costs  of  suit. 

When  the  assured  are  not  entitled  to  recover  on  the  policy,  but  are  entitled 
to  a  return  of  premium,  money  should  be  paid  into  Court,  on  the  count  for 
money  had  and  received.  The  payment  of  money  into  Court  admits  the 
contract  stated  in  any  count  to  which  the  payment  applies ;  on  a  special  count 
it  admits  the  special  contract  declared  upon ;  on  an  indebitatus  count,  it  admits 
a  liability  on  some  one  or  more  contracts,  to  the  amount  of  the  sum  paid  in ;  {b) 
and  therefore  *the  Court  of  King’s  Bench  held,  in  the  case  of  p  515797 
Andrews  v.  Palsgrave,  (a)  that  where  the  defendant  paid  money  ^  J 

into  Court  generally  on  a  declaration  containing  a  count  in  a  policy  of  insu¬ 
rance,  and  the  common  money  counts  that  that  was  an  admission  of  the  policy 
as  stated  in  the  declaration,  and  that  the  defendant  could  not  show  by  evidence 
that  the  original  terms  of  the  insurance  was  that  the  risk  was  only  to  continue 
for  twenty -four  hours,  and  that  it  was  afterwards  altered  by  the  broker  without 
their  knowledge.  But  where  another  defendant,  in  another  action  on  the  same 
policy,  had  paid  money  into  Court  on  the  count  for  money  had  and  received, 
in  another  action  on  the  same  policy,  and  the  broker  proving  the  alteration  to 
have  been  made,  as  above  stated,  the  plaintiffs  were  nonsuited.  But  in  the 
case  of  Muller  v.  Hartshorne,  {b)  which  was  an  action  on  a  policy  on  goods, 
and  the  defendant  had  paid  money  into  Court  generally  on  the  whole  declara- 
tion^  and  the  only  question  in  the  cause  was  fraud  in  effecting  the  policy  after 
the  ship  had  sailed  and  was  lost,  and  the  plaintiff  contended  that  the  defendant 
hafing  paid  the  premium  into  Court  generally  on  the  declaration,  was  precluded 
from  going  into  a  question  of  the  validity  of  the  contract,  but  must  confine 
hirtiself  to  such  as  only  went  to  reduce  the  value  of  the  goods  insured.  Lord 
Alvanley,  C.  J.,  held,  that  as  the  plaintiff  had  by  his  conduct  up  to  the  time 
of  the  trial,  in  allowing  the  defendant  after  paying  the  premium  into  Court,  to 
go  on  preparing  his  defence  to  meet  the  only  point  in  question,  viz :  that  of 
fraud,  that  he  was  not  in  a  situation  to  avail  himself  of  such  an  objection. 

But  it  is  to  be  observed  that  a  plaintiff,  in  setting  forth  the  ground  of  his 
demand  upon  the  defendant,  is  at  liberty  to  state  different  claims  upon  the 
record,  though  inconsistent  with  each  other,  without  subjecting  himself  thereby 
to  have  one  of  such  claims  set  up  in  answer  to  the  other,  (c)  p  515799  "i 
Whatever  ^issues  are  joined  upon  any  counts  or  pleas,  are  to  be  *-  -* 

tried  by  the  jury  distinctly  from  each  other.  If  not  guilty,  and  a  justification 
is  pleaded  to  a  declaration  in  trespass,  the  admission  of  the  trespass  in  the 
justification  will  not  entitle  the  plaintiff  to  a  verdict  on  the  plea  of  not  guilty,  (a) 

And  therefore  in  the  case  of  Gould  and  others  v.  Oliver,  referred  to  in  a 
former  part  of  this  Treatise,  (6)  which  was  an  action  brought  by  the  freighters 
on  a  charter-party  against  the  owners  for  an  improper  stowage  of  the  cargo, 
and  there  was  a  second  count  in  the  declaration,  claiming  a  contribution  for  a 


(6)  See  Kinghanj  v.  Robins,  5  M.  &  W.  94.  Stapleton  v.  Nowell,  6  M.  &  W.  9. 

(a)  9  East,  325.  See  also  Mellish  v.  Allnutt,  2  M.  &  S.  106.  Rucker  v.  Palsgrave, 
1  Taunt.  419.  Evereth  v.  Bell,  7  Taunt.  450. 

(b)  3  Bos.  &  Pull.  556. 

(c)  By  the  Court  in  Gould  v.  Oliver,  2  Scott’s  N.  R.  262. 

(а)  Harrington  v.  Macmorris,  5  Taunt.  228.  Montgomery  v.  Richardson,  5  C.  &  P. 
247.  Edmunds  v.  Groves,  2  M.  &  W.  642. 

(б)  Ante,  p.  20. 
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general  average  in  respect  of  the  deck  cargo,  which  had  been  thrown  overboard 
in  tempestuous  weather,  and  the  ship  afterwards  saved,  and  which  count  aver¬ 
red  a  stowage  of  the  plaintiffs’  goods  according  to  the  custom  of  trade,  and  the 
defendant  had  paid  money  into  Court  on  that  count,  which  the  plaintiffs  took 
out  in  satisfaction  of  that  part  of  their  demand,  it  was  held  by  the  Court  that 
this  fact  could  not  at  the  trial  be  given  in  evidence  as  an  acknowledgment  by 
the  plaintiffs  that  the  goods  had  been  properly  stowed.  And  Lord  Chief  Jus¬ 
tice  Tindal,  who  delivered  the  judgment  of  the  Court,  observes, — “The  effect 
of  the  pleadings  is  this :  the  plaintiffs  claim  a  total  loss  upon  their  goods,  in 
consequence  of  the  misconduct  of  the  defendant  5  and,  in  case  they  should  fail 
in  establishing  such  misconduct  in  the  defendant,  they  claim  a  partial  compen¬ 
sation  for  the  sacrifice  of  their  goods  in  the  shape  of  general  average.  The 
defendant,  admitting  the  second  claim,  pays  it  into  Court,  which  the  plaintiffs 
take  out,  having  no  claim  in  this  view  beyond  the  amount  paid  in.  But,  in  so 
doing,  they  do  not  abandon  the  claim  which  they  have  preferred  in  the  first 
count  of  the  declaration,  and  upon  which  issues  remain  to  be  tried.  They 
would  not,  indeed,  be  permitted  to  retain  the  whole  amount  of  loss  under  the 
first  count,  and  the  amount  of  general  average  under  the  second;  but  they  are 
r  ^799  1  ^deprived  of  their  right  to  insist  that  a  total  loss  has  been 

L  J  sustained  by  the  misconduct  of  the  defendant,  (a) 

In  the  very  late  case  of  Harrison  v.  Douglas^  {h)  which  was  an  action,  not 
on  a  common  marine  policy,  but  one  in  which  the  plaintiff,  the  defendant,  and 
other  persons,  were  mutual  insurers  on  their  respective  ships  for  the  period  of 
one  year,  the  payment  of  money  into  Court  was  held  to  amount,  first,  to  a 
waiver  of  an  objection  of  the  non-performance  of  a  condition  precedent;  and, 
secondly,  to  a  waiver  of  an  otherwise  valid  objection,  that  the  action  was 
brought  too  soon.  The  policy  contained  at  the  foot  of  it  a  condition  that  all 
ships  were  to  be  inspected  and  approved  of  by  a  majority  of  the  committee  of 
insurers  before  admission ;  that  all  ships  should  be  well  found,  &c. ,  and  otherwise 
in  a  seaworthy  state ;  that  all  vessels  should  have  a  certain  quantity  of  rope  or 
chain  cable,  according  to  their  respective  burthens,  and  that  all  “chain  cables 
should  be  properly  tested;”  and,  in  case  of  non-compliance  with  orders  to 
repair  made  by  the  committee  or  the  inspector,  the  parties  neglecting  to  be 
uninsured.  The  policy  declared  that  certain  rules  should  be  deemed  a  compo¬ 
nent  part  of  the  policy.  And  by  one  of  the  rules  the  assured  was  not  entitled 
to  be  paid  in  case  of  a  loss,  till  a  period  which  was  shewn  by  the  evidence  not 
to  have  happened  at  the  time  this  action  was  brought.  The  money  was  paid 
into  Court  on  two  counts,  one  of  which  was  on  the  policy,  averring  generally 
a  performance  by  the  plaintiff  of  all  things  in  the  policy  contained  to  be  per¬ 
formed  on  his  part,  and  a  compliance  with  all  the  conditions  referred  to ;  and 
on  a  count  for  money  had  and  received,  and  on  an  account  stated.  At  the  trial, 
the  defendant  contended  that  the  plaintiff  should  be  nonsuited  on  two  grounds, 
first,  that  the  chain  cable  of  the  ship  was  not  properly  tested  according  to  the 
first  rule ;  and  secondly,  that  the  action  was  brought  too  soon  under  the  other 
rule  above  referred  to ;  and  the  defendant  had  leave  given  him  to  move  on  both 
r  *800  1  grounds.  *The  judgment  of  the  Court  was  afterwards  de- 

L  J  livered  by  Lord  Chief  Justice  Denman^  who  said  that  the  Court 

were  of  opinion  that  the  chain  cable  being  properly  tested,  taken  by  itself, 
without  more,  was  not  a  condition  precedent ;  but  that,  suppose  it  was  other¬ 
wise,  it  was  in  the  nature  of  a  want  of  seaworthiness,  and  the  opinion  of  the 
jury  should  have  been  taken  on  it;  and  that,  independently  of  that,  they 
thought  that  by  payment  of  money  into  Court,  the  objection,  if  it  ever  existed, 


(a)  See  2  Scott’s  N.  R.  263. 


(/>)  3  A.  &  E.  396. 
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was  cured;  for  that  admitted  that  the  plaintiff  was  entitled  to  recover  some¬ 
thing,  which  he  could  not  be,  if  the  vessel  were  not  seaworthy.  And  that  as 
to  the  second  ground  of  nonsuit,  there  was  no  doubt  but  that  the  action  was 
brought  too  soon ;  and  that  it  would  be  a  cause  of  nonsuit,  if  it  had  not  been 
for  the  paying  money  into  Court :  that  that  admitted  to  some  extent,  at  least, 
that  the  plaintiff  was  entitled  to  recover,  {a) 

Having  mentioned  the  effect  of  paying  money  into  Court  by  the  defendant, 
I  come  now  to  state  one  or  two  examples  of  pleas  as  I  said  I  intended  to  do. 

The  first  pleas  I  shall  mention  are  those  which  were  in  fact  pleaded  by  the 
defendant  to  the  declaration,  form  of  No.  (1.)  {b) 

The  defendants  pleaded  eight  pleas,  (but  we  shall  confine  ourselves  to  a  part 
of  them.) 

The  defendants  pleaded  in  the  first  place  non-assumpserunt. 

Secondly,  for  a  plea  in  this  behalf  they  stated ;  that  true  it  was  that  the 
policy  of  assurance  purporting  and  containing  therein  that  Boggs,  Taylor  & 
Co.,  did  make  assurance  of  the  matters  and  things  according  to  the  terms  and 
provisions  of  the  said  policy,  as  in  that  behalf  in  the  declaration  mentioned  and 
set  forth,  was  made,  to  wit,  upon  the  day  in  that  behalf  in  the  declaration 
alleged:  yet  the  defendants  said,  *that  the  said  policy  was  not  p  #801  *1 

caused  to  be  made  by  or  on  behalf  of  the  plaintiff,  in  manner  and  •- 
form  as  alleged :  concluding  to  the  country. 

Thirdly,  for  a  plea  in  this  behalf,  the  defendants  say  that  the  plaintiff  did 
not,  nor  did  any  person  on  his  behalf  pay  the  said  premium  or  any  part  thereof, 
nor  promise  the  defendants  to  perform  and  fulfil  the  things  in  the  said  policy 
mentioned,  on  behalf  of  the  assured  to  be  performed  and  fulfilled  in  manner  and 
form  alleged  :  concluding  to  the  country. 

Eighthly,  for  a  plea  in  this  behalf  the  defendants  say,  that  although  the  said 
ship  with  the  said  goods  on  board,  set  sail  upon  the  voyage  from  Bombay  to 
London^  and  although  the  said  goods  were  damaged  and  diminished  in  use  and 
value  on  the  said  voyage,  as  in  the  declaration  mentioned ;  and  although,  after 
the  commencement  and  during  the  course  of  the  said  voyage,  and  after  the  ship 
had  sailed  on  the  said  voyage  for  divers,  to  wit,  thirty-five  days,  and  for  divers, 
to  wit,  1,000  miles,  the  plaintiff  acquired  an  interest  in  the  said  goods,  to  wit, 
to  the  value  and  amount  in  that  behalf  mentioned :  nevertheless,  that  the  said 
goods  were  so  damaged  and  diminished  in  value  as  in  the  declaration  mentioned 
before  the  plaintiff  acquired  or  had  any  interest  therein,  to  wit,  upon  the  20th 
day  of  August,  a.  d.  1841.  Verification. 

The  plaintiff  demurred  specially  to  the  second  and  third  pleas,  on  the  ground 
that  they  amounted  to  pleas  of  the  general  issue,  and  that  the  matters  alleged 
in  them  ought  to  have  been  given  in  evidence  under  the  issue  joined  in  that 
plea ;  and  pleading  in  the  manner  as  pleaded  by  the  defendants  tended  to  unne¬ 
cessary  prolixity  and  delay.  To  the  eighth  plea,  the  plaintiff  demurred  gen¬ 
erally  :  and  the  point  marked  for  argument  on  his  part  was,  that  a  policy  being 
made  “lost  or  not  lost,”  the  defendants  were  responsible  for  the  loss,  notwith¬ 
standing  it  happened  before  the  plaintiff  acquired  an  interest  in  the  goods,  (c) 


shall  now  state  the  pleas  which  were  pleaded  to  the  second 
form  of  declaration,  {d) 


[  *802  ] 


(а)  See  the  cases  of  Meager  v.  Smith,  4  B.  &  Ad.  673.  Lundie  v.  Robertson,  7  East, 
231.  Early  v.  Bowman,  1  B.  &  Ad.  889,  as  to  the  effect  of  the  admission  by  payment  of 
money  into  Court  on  the  question  as  to  the  performance  of  a  condition  precedent. 

(б)  Ante. 

(c)  Ante,  p.  33,  and  see  11  M.  &  W.  299. 

\d)  Ante,  p.  792. 


440 


OF  THE  PROCEEDINGS  IN  THE  ACTION. 


First,  as  to  so  much  of  the  first  count  as  states  that  the  vessel  was  by  the 
perils  and  dangers  of  the  sea,  and  by  stormy  and  tempestuous  weather,  and 
violence  of  the  winds  and  waves,  greatly  strained,  bulged,  broken,  and  other¬ 
wise  damaged,  and  that  the  plaintiff  by  reason  thereof  laboured  for  and  about 
the  safeguard,  safety,  and  preservation  of  the  said  ship,  and  that  the  plaintiff 
did,  after  such  damage  had  arisen,  and  in  consequence  thereof,  labour  for  and 
about  the  safeguard,  safely  and  preservation  of  the  vessel,  and  in  so  doing,  and 
in  and  about  the  necessary  repairs  of  the  said  vessel,  by  reason  of  the  damages, 
did  necessarily  lay  out  and  expend  a  large  sum  of  money — the  defendant  said, 
that  the  plaintiff  ought  not  further  to  maintain  his  action,  because  the  defendant 
brought  into  Court  the  sum  of  18/.  18s.  ready  to  be  paid  to  the  plaintiff,  and  the 
defendant  said  that  the  plaintiff  had  not  sustained  damages  to  a  greater  amount 
than  the  said  sum  of  18/.  18s.,  in  respect  of  so  much  of  the  cause  of  action  in 
the  introductory  part  of  that  plea  mentioned ;  and  this  he  is  ready  to  verify, 
wherefore  he  prayed  judgment,  if  the  plaintiff  ought  further  to  maintain  his 
action  in  respect  of  the  premises  in  the  introductory  part  of  the  plea  mentioned. 

Secondly. — As  to  so  much  of  the  first  count  as  stated,  that  the  said  ship  or 
vessel  was  lost  by  stormy  winds  and  tempestuous  weather,  or  by  the  perils  or 
dangers  of  the  sea — that  the  said  ship  or  vessel  was  not  lost  by  stormy  winds 
and  tempestuous  weather,  or  by  the  perils  or  dangers  of  the  sea,  as  in  the  first 
count  mentioned  concluding  to  the  country. 

Thirdly. — To  the  second  and  third  counts,  non  assumpsit,  (b) 

Pleas  to  fourth  form  of  declaration,  (c) 

The  defendant  pleads. — First,  that  the  goods  and  merchandises  in  the  decla¬ 
ration  in  that  behalf  mentioned,  had  not  before  and  at  the  time  of  the  loss  in  the 
r  *803  1  ^mentioned,  been  bought,  procured,  and  contracted  for, 

h  for  and  on  account  of  the  said  person  in  the  declaration  in  that 

behalf  mentioned,  to  be  carried  and  conveyed  in  the  said  ship. 

Secondly. — That  at  the  time  of  the  loss  in  the  declaration  mentioned,  the  risk 
in  the  said  writing  or  policy  of  insurance  mentioned,  had  not  commenced,  and 
the  said  writing  or  policy  of  insurance  had  not  attached  in  manner  and  form  as 
in  and  by  the  declaration  was  alleged. 

Thirdly. — That  the  said  ship  was  not  at  the  time  of  the  commencement  of 
the  risk  insured  against  by  the  said  policy  in  the  declaration  mentioned,  sea¬ 
worthy. 

Fourthly. — That  the  said  ship  was  not  broken,  damaged,  and  destroyed,  and 
rendered  incapable  of  pursuing  the  said  voyage  by  any  perils  which  the  said 
assurers  by  the  said  policy  did  take  upon  themselves,  in  manner  and  form  as  in 
and  by  the  said  declaration  was  alleged. 

Fifthly.-— That  the  ship  was  not  at  any  time  after  the  making  of  the  said 
policy,  and  before  the  said  loss  in  the  first  count  mentioned,  in  good  safety  at 
any  port  or  place  on  the  Coromandel  coast  in  the  said  policy  mentioned,  in 
manner  and  form  as  by  the  declaration  was  alleged. 

Sixthly.— As  to  the  money  alleged  to  have  been  received  by  the  defendant  to 
the  use  of  the  plaintiff,  that  the  defendant  brought  into  Court  20/.  10s.,  beyond 
which  the  plaintiff  had  sustained  no  damage. 

Seventhly.— To  the  residue  of  the  declaration,  that  the  defendant  did  not 
promise  modo  et  forma. 

6.  The  issue  having  been  joined,  it  is  necessary  to  show  how  the  plaintiff  is 
to  prove  his  case.  Proof  of  the  defendant’s  subscription  to  the  policy,  or  of 
some  person  subscribing  for  him  by  his  authority,  may  in  some  cases  be  neces¬ 
sary,  though  the  subscription  is  in  ordinary  cases  admitted. 


(6)  5  Scott’s  N.  R,  928. 


(c)  Antej  p.  794,  and  7  Scott,  509. 
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In  the  case  of  Neale  v.  Erving,  [d)  wliere  an  action  was  brought  upon  a 
policy  in  which  the  policy  was  sisfnecl  by  one  ^Hutchins,  for  the  p  *304  ~] 

defendant.  The  witness  said  he  did  not  know  by  what  authority,  ^  J 

but  that  Hutchins  had  been  in  the  constant  habit  of  subscribing  policies  for  the 
defendant,  and  had  done  several  for  the  witness,  and  for  others,  to  his  know¬ 
ledge.  Lord  Kenyon  was  of  opinion,  that  the  acts  of  Hutchins  held  him  out 
to  the  world  as  properly  authorized,  and  his  having  subscribed  several  policies 
was  sufficient  to  bind  the  defendant,  who,  and  not  the  plaintiff,  ought  to  prove 
that  his  power  was  limited.  And  where  a  witness  stated  that  he  was  author¬ 
ized  by  a  power  of  attorney,  but  added,  that  the  defendant  had  been  in  the 
habit  of  paying  losses  upon  policies,  which  the  witness  had  subscribed  in  his 
name.  Lord  Ellenborough  ruled  that  the  power  of  attorney  need  not  be  pro¬ 
duced.  Haughton  v.  Embank,  [a)  But  in  the  case  of  Courteen  v.  Touse^  (6) 
where  a  witness  proved  the  agent’s  handwriting,  and  swore  he  had  often  seen 
him  sign  policies  for  the  defendant,  but  he  had  never  seen  any  general  power 
of  attorney  from  the  defendant  to  the  agent,  nor  did  he  know  that  the  defendant 
had  given  the  agent  any  authority  to  sign  the  policy  in  question,  nor  was  he 
acquainted  with  any  instance  in  which  the  defendant  had  paid  a  loss  upon  a 
policy  so  subscribed :  Lord  Ellenborough  held  that  the  proof  of  agency  must 
be  carried  further. 

7.  The  plaintiff  having  averred  in  his  declaration,  that  he  is  interested  to  the 
amount  of  the  property  insured,  it  is  necessary  that  he  should  prove  his  interest 
in  the  subject-matter,  but  in  a  valued  policy  it  is  not  required  of  him  to  prove 
the  whole.  This  will  be  done  by  the  production  of  the  bills  of  sale,  bills  of 
parcels,  and  the  costs  of  the  outfit ;  the  bills  of  lading  signed  by  the  master,  spe¬ 
cifying  the  goods  received  on  board,  and  for  whom  he  is  to  carry  them.  In 
addition  to  the  bill  of  lading,  &c.,  it  is  usual  to  call  the  captain  or  some  other 
person  to  prove  that  the  goods  mentioned  in  it  were  actually  on  board.  M' An¬ 
drew  v.  Bell,  (c)  The  case  of  ^Caldwell  and  others  v,  Ball^  [a)  p  *395  q 
was  a  case  where  the  law  relating  to  bills  of  lading  was  much  con-  ^  J 

O  O 


sidered.  The  Court  held  that  a  bill  of  lading  is  an  acknowledgment  under  the 
hand  of  the  master,  that  he  has  received  such  goods,  which  he  undertakes  to 
deliver  to  the  person  named  in  the  bill  of  lading ;  that  it  is  assignable  in  its 
nature,  and  by  endorsement  the  property  is  vested  in  the  assignee. 

But  if,  as  in  the  case  of  Haddoiv  v.  Parry^  (b)  the  master  qualifies  his 
acknowledgment  by  the  words  “contents  not  known,”  the  bill  of  lading  is  not 
evidence.  If  the  master  is  dead,  proof  of  his  death  and  his  handwriting  is 
sufficient,  (c)  But  it  was  held  in  Dickson  v.  Lodge.,  [d)  that  the  bill  of  lading 
is  not  evidence  of  the  shipment  if  the  master  be  alive,  he  ought  to  be  called, 
or  the  mate,  or  some  party  acquainted  with  the  fact. 

8.  If  the  assured  has  exercised  acts  of  ownership,  in  directing  the  loading, 
&c.,  of  the  ship,  and  paying  the  people  employed,  this  has  been  held  to  be 
primd  facie  sufficient  proof  of  ownership  in  the  vessel.  Amery  v.  Rogers,  (e) 
In  the  case  of  Robertson  v.  French.,  [f]  it  is  laid  down  that  the  ordinary 
mode  is  to  call  the  captain  of  the  vessel  to  prove  that  he  was  appointed  and 
employed  by  the  parties,  and  even  should  it  appear  on  cross-examination  that 


(d.)  1  Esp.  61. 

(а)  4  Camp,  and  see  Broclebank  v.  Sugrue,  5  C.  &  P.  21. 

(б)  1  Camp.  43.  (c)  1  Esp.  373. 

(a)  1  T,  R.  205.  See  Bryans  v.  Nix,  4  M.  &  W.  775. 

(Jb)  3  Taunt.  303.  (c)  See  the  Factors’  Act. 

Id)  1  Stark.  226 

(g)  1  Esp.  R.  207,  and  see  Thomas  v,  Foyle,  5  Esp.  88.  Abbott  on  Shipp.  78  (6th 
edit.)  (/)  4  East,  137. 
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the  ownership  was  devised  to  those  persons  under  a  bill  of  sale,  it  is  not  on 
that  account  necessary  to  produce  the  bill  of  sale  on  the  ship’s  register,  or  to 
give  any  further  proof  of  their  property :  the  mere  fact  of  their  possession  as 
owners  being  sufficient  prirnci  facie  evidence  of  ownership,  without  the  aid  of 
any  documentary  proof  or  title  deeds  on  the  subject,  until  some  further  evidence 
should  be  rendered  necessary  in  support  of  the  prima  facie  case  of  ownership 
which  is  made  in  consequence  of  the  adduction  of  some  contrary  proof  on  the 
r  *806  1  *And  it  was  also  held  that  such  parol  evidence  of 

L  J  ownership,  at  a  particular  period,  was  not  disproved  by  the  pro¬ 

duction  of  a  prior  register  in  the  name  of  another  and  subsequent  register  to 
the  same  person  upon  a  sale  under  a  decree  of  the  Vice  Chancellor’s  Court, 
those  being  perfectly  consistent  with  the  title  in  other  persons  in  the  meantime. 
Sutton  V.  Buck,  {a) 

And  in  the  case  of  Pirie  v.  Anderson^  {h)  it  was  held  the  original  certificate 
of  the  ship’s  registry  is  no  evidence  for  the  plaintiff  on  a  policy  of  assurance 
that  the  interest  in  the  ship  is  in  the  persons  in  whom  it  is  averred.  And 
because  the  title  of  the  ship  is  not  complete  without  the  register  that  is  no  reason 
why  the  register  alone  should  be  proof  of  the  title. 

In  Flower  v.  Young  (c)  Lord  Ellenhorough  says,  “how  can  the  register  be 
evidence  for  a  man?  It  may  be  evidence  against  him  if  he  has  signed  it  5  but 
it  can  amount  to  no  more  than  a  declaration  that  he  is  owner,  which  a  man 
cannot  convert  into  evidence  of  his  own  title.  If  the  register  were  recognized 
as  a  public  document  to  prove  the  ownership,  it  would  be  evidence  both  against 
and  for  all  the  persons  whose  names  appear  upon  it.  However,  we  can  con¬ 
sider  it  as  a  private  instrument  only  5  and,  therefore,  although  it  be  evidence 
as  an  acknowledgment  against  the  persons  who  sign  it,  it  cannot  be  evidence  in 
their  favour.”  [d) 

But  as  in  Reid  v.  Barby^  (e)  if  the  title  of  the  ship  really  comes  into  ques¬ 
tion,  no  claim  can  be  set  up  in  opposition  to  the  Legislative  enactments  on  this 
subject.  The  Registry  Acts  are  now  consolidated  and  comprised  in  one  act, 
3  &  4  Wm.  4,  c.  55,  by  which  it  is  enacted,  '“that  no  ship  or 
vessel  *shall  be  entitled  to  any  of  the  privileges  or  advantages  of  a 
British  registered  ship  unless  the  person  or  persons  claiming  properly  therein 
shall  have  caused  the  same  to  be  registered,  in  virtue  of  the  6  Geo.  4,  c.  110, 
or  of  the  4  Geo.  4,  c.  41,  or  until  such  person  or  persons  shall  have  caused 
the  same  to  be  registered  in  manner  thereinafter  mentioned,  and  shall  have 
obtained  a  certificate  of  such  registry  from  the  person  or  persons  authorized  to 
make  such  registry,  and  grant  such  certificate  as  thereinafter  directed.”  {a)  And 
it  is  further  enacted,  “that  in  case  any  ship  or  vessel  not  being  duly  registered, 
and  not  having  obtained  such  certificate  of  registry  as  aforesaid,  shall  exercise 
any  of  the  privileges  of  a  British  ship,  the  same  shall  be  subject  to  forfeiture, 
and  also  all  the  guns,  furniture,  ammunition,  tackle^  and  apparel  to  the  same 
ship  or  vessel  belonging,  and  shall  and  may  be  seized  by  any  officer  or  officers 
of  his  Majesty’s  customs.”  (b) 

“That  where  the  property  in  any  ship,  or  any  part  thereof,  belonging  to 
any  of  his  Majesty’s  subjects,  shall  be  sold  to  any  other  of  his  Majesty’s  sub- 


[  *807  ] 


(a)  2  Taunt.  302.  (Jb)  4  Taunt.  662. 

(c)  3  Camp.  240. 

(rf)  By  the  72nd  section  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  it  is  provided  “that 
nothing  therein  contained  shall  invalidate  or  affect  any  transfer  or  assignment  of  any  ship  or 
vessel,  or  any  share  thereof,  made  as  a  security  for  any  debt  or  debts,  either  by  way  of  mort¬ 
gage  or  assignment  duly  registered  under  the  provisions  of  an  act  of  Parliament  made  in  the 
fourth  year  of  his  present  Majesty,  intituled  ‘  An  Act  for  the  registering  of  Vessels.’  ” 

(e)  10  East,  143.  (a)  Sect.  2,  anil  see  the  form  in  the  act. 

(b)  Sect.  4, 
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jects,  the  same  shall  be  transferred  by  bill  of  sale,  containing  a  recital  of  the 
certificate  of  registry  of  such  ship,  or  the  principal  contents  thereof,  otherwise 
such  transfer  shall  not  be  valid  or  effectual  for  any  purpose  whatever,  either  in 
law  or  in  equity;  but  no  bill  of  sale  shall  be  deemed  void  by  reason  of  any 
error  in  such  recital,  provided  the  identity  of  the  ship  intended  in  the  recital 
be  effectually  proved  thereby.”  (c) 

And,  therefore,  a  certificate  of  registry  affords  conclusive  proof  that  a  person 
not  named  therein,  was  not  at  that  time  owner.  Marsh  v.  Robinson,  [d) 

And  in  the  case  of  Camden  v.  Anderson.,  (e)  where  two  partners  purchased 
a  ship  under  a  regular  bill  of  sale,  and  were  registered  accordingly,  and  they 
afterwards  took  in  two  ^other  partners,  who  paid  their  respective  p  *908  1 

shares  in  the  ship,  but  there  was  no  transfer  to  them  under  the  L  J 

direction  of  the  statute,  (a)  it  was  held  that  the  four  partners  had  not  an  insu¬ 
rable  interest  in  the  freight,  for  as  the  right  of  freight  resulted  from  the  right  of 
ownership,  these  four  partners  had  not  shewn  in  themselves  jointly  (as  laid  in 
the  declaration)  either  a  legal  or  equitable  title  in  tlie  ship. 

When,  therefore,  the  interest  in  the  ship  is  claimed  by  a  bill  of  sale  or  other 
writing,  and  possession  and  acts  of  ownership  are  not  relied  upon  by  the 
assured,  he  must  give  in  evidence  the  proper  documents  required  by  the ’statute 
in  order  to  support  his  case,  (b) 

In  the  case  of  Renat  v.  Porter.,  (c)  where  the  agent  or  broker  of  the  assured, 
having  shown  to  the  underwriter  the  protest  of  the  captain,  stating  the  circum¬ 
stances  of  the  loss  of  the  ship  insured,  and  demanding  payment,  it  was  held 
by  the  Court,  on  a  motion  for  a  new  trial,  that  the  delivery  of  this  paper  to 
the  defendant  did  not  entitle  him  to  read  it,  as  evidence  of  the  facts  contained 
in  it ;  though,  had  the  captain  been  called  to  give  a  different  account  of  the  loss 
from  that  contained  in  the  protest,  it  might  have  been  produced  to  show  that  he 
was  not  worthy  of  credit ;  but  it  could  not  be  read  on  the  part  of  the  defendant 
to  prove  any  fact  in  the  case. 

So  also  in  Wright  v.  Barnard^  (cZ)  in  an  action  on  a  policy  011  the  ship,  a 
condemnation  of  the  vessel  by  a  Court  of  Vice  Admiralty  abroad  for  insuffi¬ 
ciency,  after  a  survey  had  upon  oath,  was  offered  in  evidence  by  the  under¬ 
writers,  to  prove  that  there  were  defects  in  the  ship,  from  which  want  of 
seaworthiness  at  a  prior  time  was  meant  to  be  inferred :  but  Lord  Kenyon 
rejected  the  sentence  as  evidence  of  the  facts  ^contained  in  it,  though  p  1 

he  admitted  it  to  be  read,  to  prove  the  mere  fact  of  a  condemnation  b  J 

having  taken  place ;  and  this,  notwithstanding  an  order  of  the  Court  of  Exche¬ 
quer,  directing  that  it  should  be  admitted  in  evidence. 

A  man  having  purchased  goods  beyond  sea,  in  order  to  prove  his  property 
in  the  cargo,  in  an  action  upon  a  policy  of  insurance,  produced  a  bill  of  parcels 
of  one  Gardiner,  at  Petersburglu  with  his  receipt  to  it,  and  proved  his  hand. 
The  defendant  objected  that  this  was  no  evidence  against  the  insurers ;  but  the 
Lord  Chief  Justice  allowed  it.  Russel  v.  Boheme.  [a) 

If  the  policy  is  on  freight,  the  assured  must  show  either  that  the  goods  were 
on  board,  or  ready  to  be  put  on  board,  under  a  contract  capable  of  being  enforced, 


(c)  Sect.  31.  Upon  the  construction  of  this  section,  see  Hunter  v.  Parker,  7  M.  &  W. 
322.  (rf)  4  Esp.  98. 

(e)  5  T.  R.  709.  (a)  26  Geo.  3,  c.  60. 

(6)  See  the  40th  sect,  of  3  &  4  Wm.  4,  c.  55,  and  see  Teed  v.  Martin,  4  Camp.  90, 
as  to  secondary  evidence,  and  see  Woodward  v.  Larking,  3  Esp.  286. 

(c)  7  T.  R.  158.  The  same  doctrine  had  been  previously  held  by  Lord  Kenyon  in 
Christian  v.  Combe,  2  Esp.  489. 

{d)  Sittings  after  Mich.  1798,  at  Guildhall,  Park  Ins.  863. 

(a)  2  Stra.  1127. 
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or  that  there  was  an  inception  of  the  right  by  means  of  a  charter-party.  And 
the  assured  cannot  recover  for  the  whole  freight  under  even  a  valued  policy 
where  only  part  have  been  put  on  board,  and  no  inchoate  right  to  freight  had 
arisen  under  a  charter-party  or  other  contract.  (6) 

It  is,  in  the  last  place,  incumbent  on  the  plaintiff  to  prove  that  a  loss  has 
happened,  and  that  by  the  very  means  stated  in  the  declaration.  It  is  abso¬ 
lutely  necessary  that  this  rule  should  be  strictly  adhered  to ;  for  otherwise  the 
insurers  would  come  into  Court  prepared  to  defend  themselves  against  one 
charge,  and  one  species  of  loss ;  and  they  would  then  be  obliged  to  resist  a 
demand  upon  a  quite  different  ground. 

This  appeared  clearly  in  the  case  of  Gregson  v.  Gilbert^  (c)  and  also  in  the 
case  of  Kuhn  Kemp  v.  Vigne^  (d)  which  was  an  action  on  a  policy  of  insu¬ 
rance,  which  came  on  to  be  tried  before  Mr.  Justice  Buller,  who  nonsuited 
the  plaintiff.  Upon  a  motion  to  set  aside  that  nonsuit,  the  following  report  was 
made  by  the  learned  Judge.  The  insurance  was  upon  goods  on  board  the  ship 
r  *810  1  from  Falmouth  to  Marseilles^  ^warranted  a 

h  J  Danish  ship,  and  on  the  policy  was  this  memorandum: — “The 

following  insurance  is  declared  to  be  on  money  expended  for  reclaiming  the 
ship  and  cargo  valued  at  the  sum  which  shall  be  declared  hereafter.  The  loss 
to  be  paid,  in  case  the  ship  does  not  arrive  at  Marseilles^  and  without  further 
proof  of  interest  than  this  policy ;  warranted  free  from  all  average,  and  without 
the  benefit  of  salvage.”  It  appeared  that  the  plaintiffs  were  proprietors  of  the 
cargo,  but  not  of  the  ship.  That  the  ship  originally  sailed  with  the  cargo  on 
board  from  Riga  to  Marseilles^  and  that  insurance  had  been  effected  at  Bre¬ 
men  upon  the  cargo  for  that  voyage,  in  the  course  of  which  she  was  taken  and 
brought  into  Falmouth  by  an  English  privateer.  That  a  sentence  of  condem¬ 
nation  had  been  there  obtained,  which  was  afterwards  reversed,  upon  the  prize 
having  been  proved  to  be  a  neutral  ship,  but  the  expenses  of  procuring  that 
reversal  were  ordered  by  the  Admiralty  Court  to  be  a  cliarge  upon  the  cargo. 
The  plaintiff’s  agents  accordingly  paid  the  sum  of  1,031/.  14s.  for  the  expenses 
of  reclaiming  the  ship  and  cargo,*  and  immediately  procured  the  policy  in 
question  to  be  effected  in  January^  1781,  according  to  the  purport  of  the 
memorandum.  In  the  February  following,  the  ship  set  sail  from  Falmouth^ 
with  the  original  cargo  on  board,  in  the  prosecution  of  her  voyage  to  Mar¬ 
seilles^  but,  on  the  26th  of  the  same  month,  before  her  arrival  there,  was  cap¬ 
tured  by  a  Spanish  ship,  and  carried  into  Ceuta^  in  Spaim  where  she  was 
again  condemned.  An  appeal  was  brought  in  the  Superior  Court  at  Madrid^ 
which  promising  to  be  of  long  continuance,  the  cargo,  which  was  of  a  perish¬ 
able  nature,  was  ordered  to  be  sold,  and  the  proceeds  to  be  brought  into  Court 
to  wait  the  event  of  the  suit.  In  May^  1783,  the  vessel  was  restored  by  sen¬ 
tence  of  the  Court,  and  the  surplus  of  the  proceeds  which  arose  from  the  sale 
of  the  cargo  was  paid  to  the  owners,  deducting  the  expenses  incurred  in  Spain 
in  prosecuting  the  appeal.  After  all  the  charges  paid,  there  only  remained 
twenty-six  rix  dollars.  As  soon  as  the  ship  was  liberated,  she  sailed  from 
r  *811  1  Malaga^  in  order  to  refit,  and  having  there  made  *the 

L  necessary  repairs,  set  sail  for  Bremen^  and  in  that  voyage  was 

lost.  The  insurance  made  upon  the  cargo  at  Bremen  had  been  paid.  The 
declaration  averred  that,  “whilst  the  ship  was  proceeding  in  her  said  voyage 
from  Falmouth  to  Marseilles^  and  before  she  could  arrive  at  Marseilles^  she 
was  captured  by  the  Spaniards,  and  thereby  the  said  ship,  and  also  the  goods 


(6)  See  Devaux  v.  I’ Anson,  7  Scott,  507 ;  5  B.  N.  C.  519,  and  antCt  p.  173. 
(c)  B.  B.  East.  T.  23  Geo.  3.  Park  Ins.  138,  on/e,  p.  272. 

(flf)  1  T.  R.  304. 
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and  merchandises  on  board  her,  were  totally  lost  to  the  plaintiffs.”  At  the 
trial,  it  was  objected,  on  the  part  of  tlie  defendant,  1st,  that  this  was  not  an 
insurable  interest;  and  2ndly,  that  the  plaintiffs  could  not  recover  upon  the 
policy  in  this  form  of  declaring,  for  they  stated  the  loss  to  have  happened  by 
capture;  whereas,  though  the  vessel  was  captured,  yet,  having  been  afterwards 
restored,  she  might  have  reached  her  destined  port,  notwithstanding  the  cap¬ 
ture,  in  which  case  the  underwriters  would  have  been  discharged  by  the  terms 
of  the  memorandum.  I  was  of  that  opinion,  and  upon  the  last  ground  I  non¬ 
suited  the  plaintiffs.” 

This  case  was  very  fully  argued  both  upon  the  merits  and  the  formal  objection, 
after  which  all  the  Judges  spoke  upon  the  question. 

Lord  Mansfield.  K  loss  accrued  upon  the  cargo  in  the  voyage,  the  under¬ 
writer  is  sued,  and  the  loss  is  averred  in  the  declaration  to  be  by  capture.  The 
fact  of  the  case  is,  that  the  ship  was  taken  by  a  Spanish  privateer,  but  was 
afterwards  restored,  and  in  a  condition  to  pursue  the  voyage,  and  was  after¬ 
wards  lost  in  another  voyage.” 

Mr.  Justice  Willes. — “Upon  this  case  it  is  clear  that  the  plaintiffs  cannot 
recover.  In  the  first  place  there  was  certainly  a  deviation,  for  the  ship  set  sail 
for  Malaga.,  instead  of  proceeding  to  Marseilles.  Secondly,  the  plaintiff  has 
declared  for  a  loss  by  capture ;  but  after  the  capture,  the  policy  might  still  have 
been  complied  with  by  the  ship’s  going  to  Marseilles.,  and  therefore  the  loss 
cannot  be  said  to  have  happened  by  that  circumstance.” 

But  where,  in  the  case  of  Cary  v.  Kiny.,  (a)  a  loss  is  averred  j-  #g|2  "1 

^to  be  by  perils  of  the  sea,  and  some  of  the  goods  insured  are  k  J 

spoiled  and  others  saved,  it  is  allowable  to  give  the  expense  of  the  salvage  in 
evidence  upon  such  an  averment,  because  it  is  a  consequence  of  the  accident 
laid  in  the  declaration. 

In  an  action  on  a  policy  of  insurance  for  insuring  goods  on  board  the  ship 
the  plaintiff  declares  that  the  ship  sprung  a  leak,  and  sunk  in  the  river, 
whereby  the  goods  were  spoiled.  The  evidence  was,  that  many  of  the  goods 
were  spoiled,  but  some  were  saved ;  and""  the  question  was, — Whether  the 
plaintiff  might  give  in  evidence  the  expense  of  salvage,  that  not  being  particu¬ 
larly  laid  as  a  breach  of  the  policy  in  the  declaration.^ 

Lord  Hardwieke.,  C.  J.-— “I  think  they  may  give  it  in  evidence,  for  the 
insurance  is  against  all  accidents.  The  accident  laid  in  this  declaration  is,  that 
the  ship  sunk  in  the  river  :  it  goes  on  and  says  that,  by  reason  thereof,  the 
goods  were  spoiled ;  that  is  the  only  special  damage  laid,  yet  it  is  but  the  com¬ 
mon  case  of  a  declaration  that  lays  special  damage,  where  the  plaintiff  may 
give  evidence  of  any  damage  that  is  within  his  cause  of  action  as  laid.  And 
though  it  was  objected  that  such  a  breach  of  the  policy  should  be  laid  as  the 
insurer  may  have  notice  to  defend  it,  it  is  so  in  this  case,  for  they  have  laid  the 
accident,  which  is  sufficient  notice  because  it  must  necessarily  follow  that  some 
damage  did  happen. 


(a)  Cas.  temp.  Hard.  B.  B.  304.  But  salvage  payable  under  a  decree  of  a  Court  of 
Admiralty  must  be  proved  by  evidence  of  the  judgment  of  the  Court.  Thelluson  v.  Shed- 
don,  2  N.  R.  229. 
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[  *821*  ]  *Case  of  Redmond  v.  Smith  and  Another,  (a) 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance.  The  declaration 
stated  that  the  plaintiff,  by  certain  persons  called  or  known  by  the  name,  style, 
and  firm  of  H.  <Si  J.  Johnston  &  Co.,  the  plaintiff’s  agents  in  that  behalf, 
theretofore,  to  wit,  on  the  2nd  of  July,  1842,  caused  to  be  made  a  certain 
policy  of  insurance  purporting  thereby  and  containing  therein  that  the  said 
H.  &  J.  Johnston  &  Co.,  as  well  in  their  own  name  as  for  and  in  the  name  or 
names  of  all  and  every  person  or  persons  to  whom  the  same  did,  might,  or 
should  appertain,  in  part  or  in  all,  did  make  assurance  and  cause  themselves 
and  them  and  every  of  them  to  be  assured  with  and  by  the  defendants,  lost  or 
not  lost,  for  the  space  of  twelve  calendar  months,  commencing  on  the  1st  of 
July,  1842,  and  ending  on  the  30th  of  June,  1843,  both  days  inclusive,  in 
port  and  at  sea,  in  docks  and  on  ways,  at  all  times,  in  all  places,  and  in  all 
services,  warranted  to  be  employed  in  the  coasting  trade  of  the  united  kingdom, 
with  leave  to  call  at  any  ports  or  places  for  any  purposes,  and  to  tow  vessels, 
upon  the  body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and  other 
furniture  of  and  in  the  good  ship  or  vessel  called  the  Brigand  (steamer,) 

whereof  was  master  for  that  present  voyage - ,  or  whosoever  should  go  for 

master  in  the  said  ship,  or  by  whatsoever  other  name  or  names  the  same  ship, 
or  the  master  thereof,  was  or  should  be  named  or  called,  beginning  the  adven¬ 
ture  upon  the  said  ship,  body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  furniture  of  and  in  the  said  good  ship  or  vessel  as  above ;  and 
that  it  should  be  lawful  for  the  said  ship,  &;c.  to  proceed  and  sail  to  and  touch 
and  stay  at  any  ports  or  places  whatsoever  in  the  course  of  the  said  voyage 
for  ail  necessary  purposes,  without  prejudice  to  that  assurance  5  the  said  ship, 
r  *822*  1  much  as  concerned  *the  assured,  by  agreement  made 

^  J  between  the  assured  and  the  said  defendants  in  that  policy,  were 

and  should  be  rated  and  valued  in  manner  following,  that  is  to  say,  hull  and 
materials  should  be  valued  at  7500/.,  machinery  should  be  valued  at  7500/. ; 
to  pay  the  average  on  each  as  if  separately  insured ;  touching  the  adventures 
and  perils  which  the  defendants  were  contented  to  bear  and  did  take  upon  them 
in  that  voyage,  they  were,  of  the  seas,  men  of  war,  fire,  enemies,  pirates, 
rovers,  thieves,  jettisons,  letters  of  mart  and  countermart,  surprisals,  takings 
at  sea,  arrests,  restraints,  and  detainments  of  all  king’s,  princes,  and  people  of 
what  nation,  condition,  or  quality  soever,  barratry  of  the  master  and  mariners, 
and  of  all  other  perils,  losses,  misfortunes,  that  had  or  should  come  to  the  hurt, 
detriment,  or  damage  of  the  said  ship,  &c.,  or  any  part  thereof  5  and  that,  in 
case  of  any  loss  or  misfortune,  it  should  be  lawful  to  the  assured,  their  factors, 
servants,  and  assigns,  to  sue,  labour,  and  travail  for,  in,  and  about  the  defence, 
safe  guard,  and  recovery  of  the  said  ship,  &c.,  or  any  part  thereof,  without 
prejudice  to  that  assurance,  to  the  charges  whereof  the  said  defendants  would 


(a)  8  Scott’s  N.  R.  250. 
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contribute  according  to  the  rate  and  quantity  of  the  sum  therein  assured;  and 
the  defendants  were  contented  and  did  thereby  promise  and  bind  themselves  to 
the  assured,  their  executors,  administrators,  and  assigns,  for  the  true  perform¬ 
ance  of  the  premises,  confessing  themselves  paid  the  consideration  due  unto 
them  for  that  assurance  by  the  assured  at  and  after  the  rale  of  5/.  5s.  per  cent., 
to  return  8^.  4d.  per  cent,  for  each  uncommenced  month,  and  45.  per  cent,  for 
every  fifteen  days  the  vessel  might  be  laid  up  unemployed,  notice  being  given ; 
the  risk  of  fire  to  be  borne  during  such  time  by  the  underwriters ;  the  said  ship 
was  warranted  free  of  average  under  3/.  per  cent.,  unless  general  or  the  ship 
should  be  stranded :  and  the  defendants  by  the  said  policy  undertook  the  said 
insurance  for  the  sum  of  3000/.  sterling :  and  by  a  certain  memorandum  written 
in  the  margin  of  the  said  policy,  it  was  declared  that  any  claim  under  the  said 
policy,  would  be  paid  in  London  within  ten  days  after  adjustment,  p  h^823*  1 
^Averment  that  the  said  policy  of  insurance  was  so  made  by  the  L  J 

said  H.  &  J.  Johnston  &;  Co.  as  aforesaid,  as  the  agents  for  him  the  plaintiff 
and  on  his  account,  and  for  his  the  plaintiff’s  use  and  benefit ;  and  that  the  said 
H.  &  J.  Johnston  &  Co.  did  receive  the  order  for  and  effect  the  said  policy 
of  insurance  as  such  agents  as  aforesaid,  of  all  which  premises  the  defendants 
afterwards,  to  wit,  on  the  said  2nd  of  /w/i/,  1842,  had  notice;  and  thereupon, 
on  the  day  and  year  last  aforesaid,  in  consideration  that  the  plaintiff,  at  the 
request  of  the  defendants,  had  then  paid  to  the  defendants  a  certain  sum  of 
money,  to  wit,  the  sum  of  157/.  IO5.,  as  a  premium  or  reward  for  the  insu¬ 
rance  of  3000/.  of  and  upon  the  premises  in  the  said  policy  of  insurance  men¬ 
tioned,  and  had  then  promised  the  defendants  to  perform  and  fulfil  all  things 
in  the  said  policy  of  insurance  contained  on  the  part  and  behalf  of  the  insured 
to  be  performed  and  fulfilled,  the  defendants  then  promised  the  plaintiff  that 
they  the  defendants  would  become  and  be  insurers  to  the  plaintiff  of  the  sum 
of  3000/.  upon  the  said  premises  in  the  said  policy  of  insurance  mentioned, 
and  would  perform  and  fulfil  all  things  in  the  said  policy  of  insurance  men¬ 
tioned  on  their  part  and  behalf  as  such  insurers  of  the  said  sum  of  3000/.  to 
be  performed,  fulfilled,  and  observed  :  averment  that  the  defendants  then  became 
and  were  insurers  to  the  plaintiff,  and  then  duly  subscribed  the  said  policy  of 
insurance  as  such  insurers  of  the  said  sum  of  3000/.  sterling  upon  the  premises 
in  the  said  policy  in  that  behalf  mentioned ;  that  he  the  plaintiff,  at  the  time 
of  the  making  of  the  said  policy  of  insurance  was,  from  thence  continually 
afterwards  until  and  at  the  time  of  the  loss  thereinafter  mentioned,  interested 
in  the  said  ship  in  the  said  policy  of  insurance  mentioned  to  a  large  value  and 
amount,  to  wit,  to  the  value  and  amount  of  all  the  moneys  by  him  ever  insured 
or  caused  to  be  insured  thereon ;  that  theretofore,  and  after  the  making  of  the 
said  insurance,  and  whilst  the  said  ship  or  vessel  was  employed  in  the  coasting 
trade  of  the  United  Kingdom,  and  after  the  said  1st  of  July^  1842,  in  the  said 
policy  of  insurance  "^mentioned,  and  before  the  30th  of  June^  p  ^824*  ~l 
1843,  in  the  said  policy  of  insurance  also  mentioned,  to  wit,  on  L  J 

the  10th  of  October.,  1842,  the  said  ship  or  vessel  departed  and  set  sail  from 
the  port  of  Liverpool  on  a  voyage  to  London;  that  the  said  ship  in  the  said 
policy  of  insurance  mentioned,  whilst  she  was  proceeding  on  her  said  voyage, 
and  before  her  arrival  at  London  aforesaid,  and  whilst  she  was  so  employed 
in  the  coasting  trade  of  the  United  Kingdom  as  aforesaid,  to  wit,  on  the  12th 
of  October.,  1842,  upon  the  high  seas,  struck  against  certain  rocks,  and  did 
thereby  then  and  there  founder  and  sink  in  the  seas  aforesaid,  and  the  same 
ship  or  vessel,  with  her  tackle,  apparel,  ordnance,  munition,  artillery,  machi¬ 
nery,  and  other  furniture,  were  then  totally  lost,  destroyed,  and  sunk  in  the 
sea  aforesaid,  of  all  which  said  several  premises  the  defendants  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  had  notice,  and  were  then  requested  by 
VoL.  VII.— E  2 
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the  plaintiff  to  pay  him  the  said  sum  of  3000/.  so  by  him  insured  as  aforesaid, 
and  which  said  sum  of  3000/.  they  the  defendants  then  ought  to  have  paid 
according  to  the  form  and  effect  of  the  said  policy  of  insurance,  and  their  said 
promise  and  undertaking  so  by  them  made  as  aforesaid.  There  was  also  a 
count  for  3000/.  money  had  and  received  by  the  defendants  for  the  use  of  the 
plaintiff,  and  the  like  sum  for  money  found  to  be  due  from  the  defendants  to 
the  plaintiff  on  an  account  stated  between  them. 

The  defendants  pleaded—- secondly,  as  to  the  first  count,  that  the  said  policy 
of  insurance  was  not  made  by  the  said  H.  &  J.  Johnston  &  Co.  as  agents  for 
the  plaintiff,  or  on  his  account,  or  for  his  the  plaintiff’s  use  and  benefit;  and 
that  the  said  H.  &  J.  Johnston  &  Co.  did  not  receive  the  order  for  or  effect  the 
said  policy  of  insurance  as  such  agents  as  aforesaid,  as  in  the  said  first  count 
was  alleged. 

Sixthly,  as  to  the  first  count,  that  the  said  policy  of  assurance  in  that  count 
mentioned  was  made,  and  that  the  said  loss  of  the  said  ship  or  vessel  happened, 
after  the  passing  of  a  certain  act  of  Parliament  made  and  passed  in  the  session 
r  *825*  1  Parliament  held  in  the  5th  and  6th  years  of  the  reign  of  his 

L  J  *late  Majesty,  King  William  the  4th,  intituled,  “An  Act  to  amend 

and  consolidate  the  laws  relating  to  merchant  seamen  of  the  United  Kingdom, 
and  for  forming  and  maintaining  a  register  of  all  the  men  engaged  in  that  ser¬ 
vice  that  the  said  ship  or  vessel  was,  at  the  several  times  of  sailing  on  the 
said  voyage,  and  of  the  said  loss  in  the  declaration  mentioned,  respectively,  a 
British  registered  ship,  of  the  burden  of  eighty  tons  and  upwards,  and  that 
the  crew  of  the  said  vessel  then  consisted  of  divers,  to  wit,  twenty  seamen, 
and  twenty  other  persons,  (not  being  apprentices^  and  of  one  master,  to  wit, 
one  Robert  Morris  Hunt ;  that  there  was  not,  at  the  time  of  the  sailing  of  the 

said  ship  or  vessel  on  the  said  voyage  in  the  declaration  mentioned,  or  at  any 

other  time  before  or  after,  any  agreement  in  writing  with  the  said  master  and 
the  said  seamen  and  other  persons,  or  any  or  either  of  them,  signed  by  the 
said  master  and  the  said  seamen  and  other  persons,  or  any  or  either  of  them, 
specifying  what  monthly  or  other  wages  each  of  such  seamen  and  other  per¬ 
sons,  being  part  of  the  said  crew,  or  any  or  either  of  them,  was  to  be  paid, 
the  capacity  in  which  he  was  to  act,  or  the  nature  of  the  voyage  in  which  the 
said  ship  was  intended  to  be  employed ;  contrary  to  the  statute  in  that  behalf ; 
wherefore  the  defendants  said  that  the  said  voyage  was  wholly  illegal :  verifi¬ 
cation. 

The  plaintiff  demurred  specially  to  the  second  plea,  assigning  for  cause  that 
the  said  second  plea  amounted  to  the  plea  of  non  assumpsit;  that  the  matters 
of  fact  therein  traversed  were  included  in  and  might  be  given  in  evidence  under 
the  issue  joined  on  non  assumpsit ;  that  the  pleading  in  the  manner  as  pleaded 
by  the  defendants  in  the  said  second  plea  tended  to  unnecessary  prolixity  and 
length ;  that  the  second  plea  contained  a  negative  pregnant,  inasmuch  as  it  was 
pregnant  with  doubt  whether  the  defendants  by  their  said  second  plea  meant  to 
say  that  the  policy  was  not  made  by  H.  &l  J.  Johnston  &  Co.  as  the  agents 
for  the  plaintiff,  or  on  his  account,  or  for  his  the  plaintiff’s  use  and  benefit ; 
r  1  multifarious  and  double,  and  traversed  several 

L  -J  *raatters  of  fact ;  and  that  it  was  in  other  respects  informal,  inarti¬ 

ficial,  uncertain,  and  insufficient,  Slc,. 

The  plaintiff  also  demurred  generally  to  the  sixth  plea.  The  defendant 
joined  in  demurrer.  («) 


(a)  The  matters  intended  to  be  argued  on  the  demurrer  to  the  sixth  plea  were,  that  the 
plea  was  defective  in  substance,  inasmuch  as  it  alleged  no  facts  which  would  constitute  such 
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Tindal,  C.  J. — The  defendants  in  this  case  have  pleaded  two  pleas  to  which 
the  plaintiff  has  demurred,  viz :  the  second  and  the  sixth.  The  second  plea 
puts  in  issue  the  allegation  in  the  declaration  “that  the  said  policy  of  insurance 
was  so  made  by  the  said  H.  &  J.  Johnston  &  Co.  as  the  agents  for  him  the 
plaintiff  and  on  his  account,  and  for  his  the  plaintiff’s  use  and  benefit,  and  that 
the  said  H.  &;  J.  Johnston  Co.  did  receive  the  order  for  and  effect  the  said 
policy  of  insurance  as  such  agents  as  aforesaid.”  The  plaintiff  has  demurred 
specially  to  this  plea,  assigning,  among  other  causes,  that  it  amounts  to  the  plea 
of  non  assumpsit^  and  that  the  matters  of  fact  therein  traversed  are  included 
in  and  may  be  given  in  evidence  under  the  issue  joined  on  non  assumpsit;  and 
such  in  point  of  law  is,  I  think,  the  effect  of  this  traverse.  No  doubt  the  plea 
of  non  assumpsit  puts  in  issue,  not  only  the  promise  alleged  in  the  declaration, 
but  also  the  consideration  for  such  promise.  Let  us  see,  then,  what  is  the  con¬ 
sideration  here,  and  whether  non  assumpsit  does  not  put  in  issue  virtually  the 
same  facts  that  are  placed  specially  upon  the  record  by  the  second  plea.  The 
declaration  alleges  that  the  plaintiff,  “by  certain  persons  called  or  known  by 
the  name,  style,  and  firm  of  H.  &  J.  Johnston  &  Co.,  the  plaintiff’s  agents  in 
that  behalf,  caused  to  be  made  a  certain  policy  of  ^insurance p  *327*  "i 
and  “that  the  said  policy  of  insurance  was  so  made  by  the  said  ^  J 

H.  &  J.  Johnston  &  Co.  as  the  agents  for  him  the  plaintiff  and  on  his  account, 
and  for  his  the  plaintiff’s  use  and  benefit,  and  that  the  said  H.  J.  Johnston 
&  Co.  did  receive  the  order  for  and  effect  the  said  policy  of  insurance  as  such 
agents  as  aforesaid.”  It  appears  on  the  face  of  the  declaration,  therefore,  that 
the  policy  was  effected  in  the  name  of  H.  &.  J.  Johnston  &  Co.  as  agents  for 
the  plaintiff,  and,  as  alleged  on  the  policy,  as  agents  for  the  party  interested : 
and  the  consideration  is  thus  alleged:— “In  consideration  that  the  plaintiff,  at 
the  request  of  the  defendants,  had  then  paid  to  the  defendants  a  certain  sum  of 
money,  to  wit,  the  sum  of  157/.  10s.,  as  a  premium  or  reward  for  the  insu¬ 
rance  of  3000/.  of  and  upon  the  premises  in  the  said  pohcy  of  insurance  men¬ 
tioned,  and  had  then  promised  the  defendants  to  perform  and  fulfil  all  things  in 
the  said  policy  of  insurance  contained  on  the  part  and  behalf  of  the  insured  to 
be  performed  and  fulfilled,  the  defendants  then  promised  the  plaintiff  that  they 
the  defendants  would  become  and  be  insurers  to  the  plaintiff  of  the  sum  of 
3000/.  upon  the  said  premises  in  the  said  policy  of  insurance  mentioned,  and 
would  perform  and  fulfil  all  things  in  the  said  policy  of  insurance  mentioned 
on  their  part  and  behalf  as  such  insurers  of  the  said  sum  of  3000/.  to  be  per¬ 
formed,  fulfilled,  and  observed.”  Under  non  assumpsit  it  would  be  incumbent 
on  the  plaintiff  to  produce  the  policy  described  in  the  declaration,  and  to  prove 
that  H.  &  J.  Johnston  &  Co.  made  the  assurance  as  his  agents.  Therefore, 
it  seems  to  me  that  precisely  the  same  evidence  must  be  given  under  non 
assumpsit  as  would  be  requisite  to  sustain  the  second  plea.  And,  when  it  is 
said  that  by  the  form  of  this  traverse  it  would  be  necessary  for  the  plaintiff  to 
shew  that  H.  &  J.  Johnston  &  Co.  were  his  agents  for  that  purpose  at  the  very 
time  of  effecting  the  insurance,  whereas,  if  it  went  to  the  jury  upon  non 
assumpsit  only,  a  subsequent  acknowledgment  and  ratification  would  suffice ; 

I  must  say  I  am  not  prepared  to  admit  any  such  distinction.  If  a  subsequent 


illegality  in  the  voyage  as  to  render  the  policy  void,  or  which  afforded  any  answer  to  the 
action ;  that  the  plea  was  further  defective  in  substance,  inasmuch  as  by  the  5  &  6  Wm.  4, 
c.  19,  the  agreement  required  to  be  entered  into  with  seamen  before  they  were  carried  to 
sea  on  any  voyage,  was  to  be  entered  into  with  them  by  the  master  of  any  ship  or  vessel, 
and  the  penalty  for  default  was  inflicted  on  the  master ;  and  the  owner  of  any  ship  or  ves¬ 
sel,  not  having  knowledge  of  the  master’s  default,  could  not  be  prejudiced,  so  as  to  prevent 
his  recovering  on  a  policy  effected  on  such  ship. 
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r  1  ratification  would  be  enough  in  *the  one  case,  I  do  not  see  why  it 

L  J  should  not  in  the  other.  On  the  part  of  the  plaintiff  was  cited  the 

case  of  Sutherland  v.  Pratt^  (11  M.  &  W.  296)  where  a  plea  to  a  declaration 
in  assumpsit  on  a  policy  of  insurance,  that  the  policy  was  not  caused  to  be 
made  by  or  on  behalf  of*  the  plaintiff  was  held  bad  on  special  demurrer,  as 
amounting  to  non  assumpsit.  I  am  unable  to  distinguish  that  case  upon  any 
solid  and  substantial  ground  from  the  present.  As  far,  therefore,  as  the  second 
plea  is  concerned,  the  demurrer  must  prevail.  By  the  sixth  plea  the  defendants 
seek  to  set  up  as  an  answer  to  the  action,  that  the  voyage  in  respect  of  which  the 
policy  declared  upon  was  made  was  an  illegal  voyage,  by  reason  of  the  non-com¬ 
pliance  with  the  directions  of  the  statute  5  &  6  Wm.  4,  c.  19.  There  can  be  no 
doubt  but  that  a  policy  effected  on  a  ship  upon  the  prosecution  of  an  illegal  voyage 
is  void,  and  cannot  be  enforced  in  a  Court  of  Law.  It  would  be  singular,  indeed, 
if  the  main  contract  should  be  void  and  the  collateral  contract  valid.  It  may, 
therefore,  be  laid  down  as  a  general  rule,  that,  where  the  voyage  itself  is  ille¬ 
gal,  an  assurance  for  the  voyage  is  also  illegal.  There  are  many  cases  where 
that  has  been  held  to  be  undoubted  law.  Thus,  in  the  time  of  the  last  war, 
policies  effected  on  vessels  sailing  in  contravention  of  the  Convoy  Acts,  38 
Geo.  3,  c.  76,  and  43  Geo.  3,  c.  57,  where  held  void.  So,  where  the  voy¬ 
age  was  in  breach  of  the  Navigation  Act,  6  Geo.  4,  c.  109,  or  of  the  acts 
regulating  the  East  India  Company  or  the  South  Sea  Company — acts  which 
had  in  view  the  general  policy  of  the  realm,  and  the  security  and  encourage¬ 
ment  of  navigation.^  But  it  appears  to  me  that  the  provisions  of  the  statute  5 
<fe  6  Wm.  4,  c.  19,  were  framed  for  a  collateral  purpose  only :  it  was  intended 
to  give  to  seamen  in  the  merchant- service  a  readier  mode  of  ascertaining  and 
enforcing  their  rights,  and  to  prevent  them  from  having  imposed  upon  them 
contracts  into  which  they  had  never  in  fact  entered ;  and  therefore  it  enacts,  in 
s.  1,  “that  it  shall  not  be  lawful  for  any  master  of  any  ship  or  vessel  belong- 
r  *829*  1  subject  of  his  Majesty  of  this  *United  Kingdom  trading 

L  J  to  parts  beyond  the  seas,  or  of  any  British  registered  ship  of  the 

burthen  of  eighty  tons  or  upwards  employed  in  any  of  the  fisheries  of  the 
United  Kingdom,  or  in  trading  coastwise  or  otherwise,  to  carry  to  sea  on  any 
voyage,  either  from  this  kingdom  or  from  any  other  place,  any  seaman  or  other 
person  as  one  of  his  crew  or  complement,  (apprentices  excepted)  without  first 
entering  into  an  agreement  in  writing  with  every  such  seaman,  specifying  what 
monthly  or  other  wages  each  such  seaman  is  to  be  paid,  the  capacity  in  which 
he  is  to  act,  and  the  nature  of  the  voyage  in  which  the  ship  is  intended  to  be 
employed,  so  that  the  seaman  may  have  some  means  of  judging  of  the  proba¬ 
ble  period  for  which  he  is  likely  to  be  engaged ;  and  the  said  agreement  shall 
contain  the  day  of  the  month  and  year  in  which  the  same  shall  be  made,  and 
shall  be  signed  by  the  master  in  the  first  instance,  and  by  the  seamen  respec¬ 
tively  at  the  port  or  place  at  which  such  seamen  shall  be  respectively  shipped : 
and  the  master  shall  cause  the  same  to  be,  by  or  in  the  presence  of  the  party 
who  is  to  attest  their  respective  signatures  thereto,  truly  and  distinctly  read  over 
to  every  such  seaman  before  he  shall  be  required  to  sign  the  same,  in  order  that 
he  may  be  enabled  to  understand  the  purport  and  meaning  of  the  engagement 
he  enters  into  and  the  terms  to  which  he  is  bound.”  And  then  the  act  goes 
on,  in  section  4,  to  provide,  that,  if  any  master  of  any  such  ship  as  aforesaid 
shall  carry  out  to  sea  any  seaman  (apprentices  excepted)  without  having  first 
entered  into  such  agreement  as  is  thereby  required,  he  shall  for  every  such 
offence  forfeit  and  pay  the  sum  of  10/.  for  or  in  respect  of  each  and  every  such 
seaman  he  shall  so  carry  out  contrary  to  this  act;  and,  if  any  master  shall 
neglect  to  cause  the  agreement  to  be  distinctly  read  over  to  each  such  seaman, 
as  by  this  act  he  is  enjoined,  he  shall  for  every  such  neglect  forfeit  and  pay  the 
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sum  of  5Z. ;  and,  if  any  master  shall  neglect  to  deposit  with  the  collector  or 
comptroller  of  the  customs  a  copy  of  the  agreement  thereby  required  to  be 
made  and  deposited  as  aforesaid,  [s.  3]  or  shall  wilfully  deposit  a  false  copy 
of  any  *such  agreement,  he  shall  for  every  such  neglect  or  offence  p  ^830*  1 
forfeit  and  pay  the  sum  of  50/.”  The  non-compliance  with  these  L  J 

directions  of  the  statute,  though  it  may  furnish  good  ground  of  action  against  the 
master,  does  not  render  the  voyage  illegaL  It  has  been  insisted  that  a  non- 
compliance  with  the  statute  at  all  events  amounts  to  unseaworthiness.  The 
cases,  however,  that  were  cited  all  shew,  that,  to  constitute  this  sort  of  unsea- 
w'orthiness,  it  must  appear  that  there  was  a  crew  insufficient  in  point  of  num¬ 
ber,  or  a  want  of  capacity  or  intelligence  in  the  master  or  other  officers.  Here 
there  is  nothing  of  the  kind  shewn.  I  therefore  think  the  sixth  plea  is  also 
bad ;  and  consequently  that  upon  both  the  demurrers  there  must  be  judgment 
for  the  plaintiff  • 
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PRINCIPAL  MATTERS. 


Pages  referred  to  are  those  between  brackets,  thus  [  ] 


AVERAGE,  GENERAL. 

1 .  General  average  is  the  general  contribu¬ 
tion  that  is  to  be  made  by  all  parties  towards 
a  loss  sustained  by  some  for  the  benefit  of  all, 

492,  49.5 

2.  The  principle  of  this  general  contribu¬ 
tion  is  derived  from  the  ancient  law  of  Rhodes, 
being  adopted  into  the  Digest,  with  an  ex¬ 
press  recognition  of  its  true  origin,  492 

3.  In  a  marine  sense,  “contribution”  and 
“average”  are  synonymous  terms,  497 

4.  The  rule  of  the  Rhodian  law  is  this: — 

*‘Tf  goods  are  thrown  overboard,  in  order  to 
lighten  a  ship,  the  loss  incurred  for  the  sake 
of  all  shall  be  made  good  by  the  contribution 
of  all,  497 

5.  In  case  of  necessity,  for  saving  the  lives 

of  the  passengers  in  a  ship,  it  is  lawful  for 
any  one  passenger  to  throw  the  goods  of  ano¬ 
ther  overboard  ;  and  where  the  danger  ac¬ 
crued  only  by  the  act  of  God,  as  by  tempest, 
every  man  ought  to  bear  his  loss  for  the  safe¬ 
guard  and  life  of  a  man,  498 

6.  In  a  general  average,  one  thing  is  cer¬ 

tainly  necessary,  viz :  that  the  ship  be  in  dis¬ 
tress,  and  that  sacrificing  a  part  be  necessary 
to  preserve  the  rest,  499 

7.  Previous  deliberation  is  not  an  essential 
ingredient  in  determining  a  casting  overboard, 
if  the  master  and  crew  agree  that  it  is  neces¬ 
sary:  too  much  care  and  selection  of  goods 
very  justly  would  excite  a  suspicion  of  fraud, 

499 

8.  If  the  ship  ride  out  the  storm,  it  is  the 

duty  of  the  niaster,  if  she  arrive  at  her  port 
of  destination,  or  at  any  other  port,  to  draw 
up  an  account  of  the  jettison,  and  verify  the 
same  by  the  oath  of  himself  or  of  some  of  his 
crew,  as  soon  as  possible,  that  there  be  no 
opportunity  to  purloin  goods,  and  then  pre¬ 
tend  they  were  cast  over  in  the  hour  of  dan¬ 
ger,  500 


9.  If  the  jettison  does  not  save  the  ship, 

but  she  perish  in  the  storm,  the  goods  saved 
are  not  to  contribute  to  the  loss  of  the  goods 
cast  overboard,  because  the  object  of  the  jet¬ 
tison  was  not  attained,  500 

10.  But  if  the  ship  be  saved,  and  pursue 

her  voyage,  and  afterwards  be  lost,  the  goods 
saved  from  the  subsequent  loss  shall  contri¬ 
bute  to  the  loss  of  the  goods  cast  over  on  the 
former  occasion,  500 

11.  If  in  the  act  of  jettison,  or  in  conse¬ 

quence  of  it,  other  goods  are  broken,  damaged, 
or  destroyed,  the  value  of  these  must  be  in¬ 
cluded  in  the  general  contribution,  and  dam¬ 
age  done  to  the  ship  by  cutting  holes  to  effect 
jettison,  or  to  let  out  the  water,  500 

12.  If  the  ship  be  obliged  to  take  refuge 

in  a  port  to  which  she  was  not  destined,  and 
which  she  cannot  enter  without  lightening 
the  ship  by  taking  out  part  of  the  cargo,  and 
the  part  is  lost  in  the  craft  to  the  shore,  this 
loss,  which  was  occasioned  by  the  removal 
for  a  general  benefit,  must  be  repaid  by  a 
general  contribution,  501 

13.  All  loss  which  arises  in  consequence 

of  extraordinary  sacrifices,  or  expenses  incur¬ 
red  for  the  preservation  of  the  ship  and  cargo 
come  within  the  description  of  general  aver¬ 
age,  501 

14.  The  expense  of  repairing  a  ship  in¬ 

jured  by  resisting  a  privateer,  curing  the 
wounds  of  the  sailors,  and  the  ammunition 
expended,  are  not  the  subject  of  a  general 
average,  502 

15.  A  master  who  has  cut  his  mast,  parted 
with  his  cable,  or  any  other  part  of  the  ship, 
in  order  to  save  the  ship,  he  is  entitled  to 
compensation  by  a  general  average,  503 

16.  But  where  a  vessel  carried  a  press  of 

sail,  to  avoid  a  privateer,  and  was  damaged, 
this  is  not  a  general  average  loss,  503 

17.  Goods  laden  on  deck,  unless  sanc¬ 
tioned  by  the  usage  of  trade,  though  they 
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must  contribute  to  a  loss,  are  not  themselves 
the  subject  of  a  general  average,  504 

18.  But  the  owner  of  a  cargo  of  timber 

laden  on  deck,  pursuant  to  the  usage  of  the 
trade,  is  entitled  to  a  contribution,  in  the 
nature  of  general  average,  for  a  loss  by  jet¬ 
tison,  504 

1 9.  And  where,  in  an  action  by  a  shipown¬ 

er  against  the  underwriter  on  “  the  ship,”  the 
declaration  stated  that  certain  pigs  were 
thrown  overboard,  for  the  safety  of  the  ship, 
and  the  plaintiff  was  afterwards  forced  to  con¬ 
tribute  to  the  general  average.  Plea,  that  the 
pigs  were  laden  on  deck,  by  reason  whereof 
the  defendants  were  not  liable  to  contribute 
to  the  average.  Held  bad,  for  not  showing 
that  the  lading  was  improper  under  the  cir¬ 
cumstances,  505 

20.  Boats  ought  to  be  lashed  on  deck,  but 

if  lashed  to  the  quarters  they  are  entitled  to 
contribution,  5 1 3 

21.  In  whaling  voyages  it  is  the  practice 

to  adjust,  on  the  principles  of  general  aver¬ 
age,  the  loss  of  oil,  thrown  overboard  from 
the  deck,  where  it  is  carried  a  short  time  be¬ 
fore  it  can  be  properly  and  safely  stowed  in 
the  hold,  513 

22.  If  a  ship  be  carried  by  force  into  a 
port,  the  charges  of  reclaiming  her,  and  the 
extra  wages  and  expenses  during  the  deten¬ 
tion,  are  the  subject  of  a  general  average,  515 

23.  Extraordinary  wages  and  provisions 

expended  during  the  time  a  ship  goes  into  a 
port  to  repair,  are  not  the  subject  of  a  gen¬ 
eral  average,  unless  in  the  case  of  urgent  ne¬ 
cessity,  516 

24.  Where  a  ship  is  obliged  to  go  into  a 

port  for  the  benefit  of  the  whole  concern,  the 
charges  of  unloading  and  reloading  the  cargo, 
and  the  wages  and  provisions  of  the  work¬ 
men  hired  for  the  repairs,  are  general  aver¬ 
age,  517 

25.  The  wages  and  provisions,  and  the 
expenses  of  repairs,  where  a  ship  goes  into 
port  in  order  to  repair  damage  by  a  tempest, 
are  not  the  subject  of  a  general  average,  519 

26.  General  principle  to  be  derived  from 

these  decisions,  520 

27.  If  the  master  cannot  borrow  money  to 

repair  his  ship  on  the  security  of  ship  or 
cargo,  he  may  sell  part  of  the  cargo  to  repair 
her,  so  as  to  enable  her  to  take  the  remainder 
of  the  cargo  to  its  port  of  destination ;  and 
the  money  so  obtained  will  make  the  subject 
of  a  general  average,  521 

28.  Goods  are  to  be  contribute  according 

to  their  value,  522 

29.  Wearing  apparel  and  jewels  belonging 

to  the  person  do  not  contribute.  522 

30.  Seamen’s  wages  do  not  contribute, 

522 

31.  In  what  proportions  ship,  freight,  and 

cargo,  shall  contribute,  523 

32.  The  valuo  at  which  the  goods  cast 


overboard  are  to  be  estimated,  and  for  what 
value  those  saved  are  to  contribute,  524 

33.  The  time  when  the  contribution  is  to 

be  made,  525 

34.  The  place  at  which  the  average  is  to 

be  adjusted,  527 

35.  The  adjustment  is  to  be  made  accord¬ 
ing  to  the  law  of  that  place,  527 

ARRESTS,  RESTRAINTS,  DETEN¬ 
TION  OF  PRINCES,  &c. 

See  Total  Losses  axd  Abandoitmext. 

1 .  Malyne  says,  “  that  the  assurers  are  lia¬ 

ble  for  all  losses  by  arrests,  detentions,  &c., 
happening  both  in  time  of  war  and  peace, 
committed  by  the  public  authority  of  princes, 
&c.,  305 

See  Roccus’s  Opinion,  ib. 

2.  Lord  Mansfield  said,  in  the  case  of  Goss 

V.  Withers,  that  the  assured  may  abandon  in 
case  merely  of  an  arrest  on  an  embargo,  by  a 
prince  not  an  enemy  ;  and  consequently  such 
an  arrest  is  a  loss  within  the  meaning  of  the 
word  '"detention,”  296,  305 

3.  The  term  “people,”  in  the  clause, 

means  the  supreme  power — the  power  of  the 
country,  whatever  it  may  be,  306 

4.  What  is  an  embargo  1  An  embargo  is 

an  arrest  laid  on  ships  or  merchandise,  by 
public  authoriry,  or  a  prohibition  of  state, 
commonly  issued  to  prevent  foreign  ships 
from  putting  to  sea  in  time  of  war,  and  some¬ 
times  also  to  exclude  them  from  entering  our 
ports,  306 

5.  This  term  has  also  a  more  extensive 
signification,  where  ships  are  detained  by  a 
prince  to  serve  him  in  an  expedition,  and  for 
this  end  have  their  ladings  taken  out,  with¬ 
out  any  regard  to  the  government  they  obey, 

307 

6.  An  embargo  may  be  laid  on  shipping 

in  the  ports  of  Great  Britain  by  royal  procla¬ 
mation,  in  time  of  war,  because  a  proclama¬ 
tion  is  founded  on  a  prior  prerogative,  viz : 
that  the  king  may  prohibit  any  of  his  subjects 
from  leaving  the  realm,  307 

7.  But  in  times  of  peace  the  power  of  the 

King  of  .Great  Britain  to  lay  such  restraints 
is  doubtful,  307 

8.  Where  a  neutral  vessel  was  seized  by 

a  foreign  power,  and  carried  into  port,  to  be 
searched  for  enemy’s  property,  all  charges 
arising  out  of  the  improper  detention  must 
be  borne  by  the  underwriters,  308 

9.  A  neutral  ship  is  insured  at  and  from 

an  enemy’s  port,  and  an  embargo  is  there  laid 
on  by  the  enemy.  The  assured  may  aban¬ 
don,  and  recover  a  total  loss,  310 

10.  A  British  merchant  is  not  answerable 

for  the  damage  which  may  happen  to  a  for¬ 
eign  ship  by  reason  of  an  embargo  laid  on  by 
the  British  Government,  312 
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11.  Where  the  assured  is  a  subject  of  this 

country,  he  may  recover  against  a  British 
underwriter  for  a  loss  arising  out  of  a  deten¬ 
tion  by  the  British  Government,  31.3 

12.  Every  man  is  a  party  to  the  pubhc  j 

acts  of  his  own  Government,  and  cannot  j 
make  the  consequences  of  an  act  of  his  own  j 
state  the  foundation  of  a  claim  of  indemnity  j 
upon  a  British  subject  in  a  British  court  of  ] 
justice,  any  more  than  he  could  if  such  act  I 
had  been  done  immediately  and  individually  j 
by  such  foreign  subject  himself,  313 

13.  Where  a  consignor  has  made  a  policy, 

and  his  conduct  or  that  of  his  nation  has  de¬ 
prived  him  of  the  right  of  enforcing  it,  for  his 
own  benefit,  the  consignee  cannot  apply  it  to 
his  own  interest  as  if  it  had  been  made  on  his 
account,  319 

14.  An  alien  enemy,  with  respect  to  his 

birth,  domiciled  in  this  country  may,  in  the 
time  of  war,  protect  by  insurance,  either  for 
his  own  benefit  or  his  correspondent’s,  a  ship¬ 
ment  licensed  by  the  Crown  to  the  enemy’s 
country,  320 

15.  A  plaintiff  an  alien  in  respect  to  his 

birth,  may,  if  domiciled  here,  sue  in  our 
Courts.  The  legal  result  being  that  not  only 
the  plaintiff,  the  person  licensed  may  sue, 
but  that  the  commerce  itself  is  to  be  regarded 
as  legalized  for  all  purposes  of  its  due  and 
effectual  protection,  320 

See  the  subject  of  “  Lice^tses,” 

Part  2,  Sect.  2. 

16.  By  the  law  of  nations  notification  of  a 
blockade  is  notice  to  all  the  subjects  of  the  na¬ 
tion  to  which  the  notification  has  been  made. 
But,  in  cases  of  insurance,  knowledge  of  the 
fact  must  be  proved  in  the  assured,  315 

17.  In  a  policy  of  insurance  from  Liver¬ 
pool  to  a  blockaded  port,  the  ship  sailed  on 
the  voyage  before  the  blockade  was  notified 
in  this  country,  but  afterwards  put  into  ano¬ 
ther  port  in  this  kingdom  after  notification  of 
the  blockade  in  the  London  Gazette,  and  it 
might  be  known  there :  the  jury  found  the 
captain  did  not  know  of  the  blockade.  Held 
that  the  knowledge  of  the  captain  was  not  to 
be  presumed  on  the  principle  that  notice  to  a 
state  is  notice  to  all  its  subjects,  but  it  was  a 
question  of  fact  properly  left  to  the  jury,  315 

THE  ASSURED. 

1.  Who  may  by  law  be  the  assured  in  a 

marine  policy  of  assurance,  1 

2.  Exception  in  the  case  of  alien  enemies, 

2 

3.  The  descriptions  of  the  persons  enabled 
to  sue  on  the  policy,  by  28  Geo.  3,  c.  56,  3 

4.  Decisions  on  this  act,  4 

5.  Any  of  his  Majesty’s  subjects  may  make 

an  insurance  alleging  the  interest  to  be  in  his 
Majesty,  and  his  Majesty  may  adopt  and  ra¬ 
tify  it,  7 


'J’HE  ASSURERS. 

1.  By  the  common  law  any  individual  or 

number  of  individuals  acting  in  partnership 
might  be  assurers,  530 

2.  But  this  giving  rise  to  a  set  of  adven¬ 

turers  who  got  the  premiums  and  could  not 
pay  the  losses,  the  law  was  altered  by  found¬ 
ing  tw’o  chartered  companies,  giving  them  a 
monopoly ;  and  prohibiting  persons  in  part¬ 
nership  being  assurers,  530 

3.  In  more  modern  times  this  has  been 
altered ;  and  at  this  day  any  persons,  whether 

I  in  partnership  or  not,  may  be  assurers,  53 1 
I  4.  But  the  two  chartered  companies  retain 
their  charters.  See  an  account  of  them,  531 
I  5.  Of  private  assurers  the  most  important 
are  the  underwriters  wLo  are  members  of 
Lloyd’s  coffee-house,  532 

BARRATRY. 

1.  Barratry  is  defined  by  Postlethwaite  in 
his  Diet,  to  be  “when  the  master  of  a  ship, 
or  the  mariners,  cheat  the  owners  or  assurers, 
whether  by  running  away  with  the  ship,  sink¬ 
ing  her,  deserting  her,  or  embezzling  the  cargo. 
And  in  vol.  i,  p.  136,  title  “Assurance,”  he 
says,  ‘  ‘  one  species  of  barratry  in  a  marine 
sense,  is,  when  the  master  of  a  ship  defrauds 
the  owners  or  assurers  of  her,  by  taking  her 
in  a  different  course  to  their  orders,”  322 

2.  Lord  Mansfield,  in  Vallejo  v.  Wheeler, 

Cowp.  p.  153,  says,  “I  take  the  word  to 
have  been  introduced  by  the  Italians,  the 
great  traders  of  the  modem  world.  ”  In  the 
Italian  Diet,  the  w’ord  “barratrare”  means  to 
cheat,  324,  334 

3.  Whether  the  loss  takes  place  during 
the  fraudulent  voyage  or  after  is  immaterial, 
because  the  voyage  is  equally  altered,  325 

4.  Where  a  ship  and  her  cargo  were  bar- 

ratrously  taken  out  of  her  course  by  the  mas¬ 
ter  and  mariners,  and  part  of  the  cargo  sold, 
and  the  remainder  sent  home  in  another  ves¬ 
sel,  held  that  this  was  a  total  loss  of  the  cargo 
the  moment  the  act  of  “  barratry”  was  com¬ 
mitted,  326 

5.  The  loss  must  take  place  during  the 

voyage,  and  within  the  time  limited  by  the 
policy,  328 

6.  Where  the  owner  of  a  ship,  by  a  con¬ 
tract,  placed  the  entire  vessel  for  a  time  under 
the  sole  control  of  the  freighter,  an  act  done 
by  the  general  owner,  or  wdth  his  consent,  in 
fraud  of  the  freighter,  is  an  act  of  “barratry,” 

329 

7.  Mr.  J.  Willes’s  definition  of  barratry,” 

329 

8.  If  the  master  deviate  from  the  voyage 

on  a  private  speculation  of  his  own  it  consti¬ 
tutes  “barratry,”  325,  330 

9 .  If  a  master,  contrary  to  his  instructions, 
cruise  for  and  take  a  prize,  it  is  “barratry,” 

331 
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10.  The  master  of  an  American  slave  ship 

sails  to  an  enemy’s  settlement  on  the  coast  for 
the  purpose  of  trading  to  more  advantage 
than  at  a  British  settlement  without  having 
instructions  to  go  there  ;  his  ship  was  seized 
by  a  British  frigate :  this  trading  was  held  to 
be  “barratry,”  331 

11.  The  master  must  do  nothing  contrary 

to  the  laws  of  his  country,  whether  with  or 
without  a  view  to  the  advantages  of  his  own¬ 
ers,  335 

12.  In  the  sense  in  which  “barratry”  is 

used,  as  applied  to  subjects  of  British  marine 
insurances,  it  is  considered  precisely  tanta¬ 
mount  to  fraud,  334 

1 3.  If  the  master  of  a  ship  sail  out  of  port 

without  paying  port  dues,  whereby  the  goods 
are  forfeited,  lost  or  spoiled,  this  is  “barra¬ 
try,”  335 

14.  If  the  master  sail  out  of  port  without 

leave  in  breach  of  an  embargo,  in  conse¬ 
quence  of  which  the  owners  afterwards  sus¬ 
tain  a  loss,  in  respect  of  sailors’  wages  and 
provisions,  by  the  detention  of  the  ship,  this 
is  “barratry,”  336 

15.  If  the  conduct  of  the  master  is  crimi¬ 

nal  with  respect  to  the  state  it  is  “barratry,” 
although  likely  in  liis  opinion  to  advance  his 
owner’s  interest,  337 

16.  A  deviation  by  the  master  through  a 

mistake  as  to  the  meaning  of  his  instructions, 
or  a  misapprehension  of  the  best  mode  of  car¬ 
rying  them  into  eifect,  will  not  constitute 
“barratry,”  338 

17.  The  freighter  for  the  voyage  is  owner 
of  the  ship,  pro  hac  vice,  and  “barratry” 
cannot  be  committed  with  his  consent,  339 

18.  But  an  act  of  the  captain  with  the 

consent  of  the  owner  of  the  ship,  though 
without  the  privity  of  the  owners  of  the  goods, 
does  not  constitute  “barratry,”  340 

19.  Barratry  cannot  be  committed  against 

any  but  the  owners  of  the  ship,  341 

20.  If  an  owner  be  likewise  master  he 

cannot  commit  “  barratry,”  242 

2 1 .  The  mortgagor  of  a  ship  is  sufficient¬ 

ly  the  owner  to  disable  him  from  committing 
“barratry”  if  he  also  be  master,  442 

22.  And  the  Court  of  Chancery,  in  a  case 

in  which  the  owner  and  master  after  mort¬ 
gaging  his  ship  had  committed  “barratry,” 
and  when  the  mortgagee  brought  an  action 
against  the  underwriter  to  recover  damages 
for  the  loss  he  had  sustained  by  this  act  of 
“barratry,”  still  considering  the  mortgagor 
the  owner,  granted  an  injunction,  342 

23.  A  loss  is  well  alleged  to  have  hap¬ 

pened  by  the  perils  of  the  sea,  if  supported 
by  proof  of  the  ship  being  wrecked,  although 
this  may  have  been  occasioned  by  the  “bar¬ 
ratry”  of  the  master  and  mariners,  344 

24.  A  loss  is  well  alleged  to  have  hap¬ 
pened  by  “barratry”  though  it  be  proved  to 


have  taken  place  by  the  joint  act  of  the  ene¬ 
my,  aided  by  the  crew,  344 

25.  The  laws  of  this  country,  and  the  or¬ 

dinances  of  some  foreign  nations,  for  the 
punishment  of  those  who  have  been  found 
guilty  of  the  more  heinous  acts  of  “barra¬ 
try,”  345 

26.  And  of  piracy,  347 

BROKER. 

1 .  The  insurance  broker  goes  between  the 

assured  and  the  underwriter,  533 

2.  He  is  answerable  in  an  action  by  his 
employer  (the  merchant)  if  he  accepts  a  re¬ 
tainer,  and  fails  in  performing  his  duty,  533, 

536 

3.  The  broker  is  agent  both  to  the  assured 

and  the  underwriter,  534 

4.  He  sometimes  acts  under  a  del  credere 

commission,  534 

5.  As  the  brokers  transact  the  principal 
part  of  the  business  for  the  merchants,  the 
law  gives  them  a  lien  upon  the  policy,  535 

6.  Although  the  broker  has  a  lien,  he  may 

be  served  with  a  subpoena  duces  tecum,* 
on  a  trial  between  the  assured  and  the  under¬ 
writer,  to  produce  the  policy,  for  he  does  not 
thereby  lose  his  lien,  536 

7.  There  are  three  cases  in  which  a  mer¬ 

chant  has  a  right  to  expect  that  a  broker  will 
obey  an  order  to  insure,  537 

8.  If  a  broker  in  making  a  policy,  omits 

any  circumstance,  which  will  be  a  defence  in 
an  action  by  the,  assured  against  the  under¬ 
writer,  he  is  liable  in  an  action  to  the  amount 
of  the  assured’s  loss,  538 

9.  In  an  action  against  a  broker  for  negli¬ 

gence,  though  the  evidence  of  brokers  and 
underwriters  is  not  admissible  upon  a  matter 
of  fact  upon  which  the  jury  are  to  give  their 
verdict,  yet  they  may  be  called  to  shew 
whether  other  persons  of  skill  and  experience 
in  the  same  profession,  would  or  would  not 
have  come  to  the  same  conclusion  as  the  de¬ 
fendant,  539 

10.  In  an  action  against  an  agent  for  a 

breach  of  undertaking  according  to  special 
instructions,  the  declaration  alleged  the  duty 
of  the  defendant  to  be,  to  make  the  insurance 
according  to  the  terms,  or  give  notice  to  the 
plaintiff  of  their  inability  to  do  so.  Held, 
that  the  implied  duty  of  the  defendant  would 
support  the  express  promise  alleged  in  the 
declaration,  54 1 

11.  And  where  in  an  action  against  a 
broker  for  not  making  an  insurance  accord¬ 
ing  to  his  undertaking,  and  the  plaintiff  re¬ 
covered  a  verdict,  on  a  motion  for  an  arrest 
of  judgment,  on  the  ground  that  the  duty  al¬ 
leged  in  the  declaration  to  make  an  insurance 
was  larger  than  the  duty  of  the  defendant, 
who  only  ought  to  have  used  reasonable  care 
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and  diligence  to  perform  what  he  had  under¬ 
taken.  Held,  that  the  action  was  founded 
on  an  express  contract,  and  the  breach  not 
larger  than  the  terms  of  the  contract,  and  the 
allegation  that  the  defendant,  to  perform  his 
promise  “wrongfully  and  in  breach  of  his 
duty  and  retainer,  and  of  his  acceptance 
thereof,  wholly  neglected  and  refused,”  was 
a  legal  charge  on  the  face  of  the  declaration, 
and  sufficient  to  call  on  the  defendant  for  an 
answer,  545 

12.  If  in  an  action  against  an  agent,  the 
neglect  complained  of,  be  the  non-commu¬ 
nication  of  a  material  fact  to  the  underwriters 
by  which  the  policy  was  voided,  the  agent 
may  by  way  of  defence  make  it  appear  that 
the  fact,  if  communicated,  would  have  made 
it  impossible  to  get  the  insurance  made  at  the 
premium  limited  by  his  instructions,  545 

13.  Settlement  between  the  broker,  the 

underwriter,  and  the  assured,  546 

14.  The  receipt  of  the  premium  on  the 

face  of  the  policy,  is  a  bar  to  an  action  by 
the  underwriter  against  the  assured,  except 
in  the  case  of  fraud,  547 

15.  But  between  the  underwriter  and  the 

broker  the  receipt  is  no  bar,  547 

16.  In  an  action  by  the  assured  against  the 

underwriter,  the  latter  camiot  set  off  the  pre¬ 
mium  though  he  has  not  been  paid  by  the 
broker,  549 

17.  In  an  action  by  the  assignees  of  an 
underwriter  against  a  broker  for  premium, 
the  broker  may  set  off  losses  which  have  hap¬ 
pened  before  the  bankruptcy,  for  which  pre¬ 
miums  the  underwriter  had  debited  the  broker, 

552 

18.  See  the  earlier  cases  relating  to  the 

effect  of  the  death  or  bankruptcy  of  the  un¬ 
derwriters  had  on  the  running  accounts  be¬ 
tween  them  and  the  broker,  553,  556 

19.  The  usage  at  Lloyd’s  of  passing  the 

accounts  between  the  broker,  the  underwriter, 
and  the  assured,  556,  567 

BOTTOMRY,  AND  RESPONDENTIA 
INTEREST. 

1 .  Must  be  specially  mentioned  in  the  poli¬ 
cy  as  such,  15 

2.  But  an  interest  in  expenses,  incurred 

by  the  captain  for  the  use  of  the  ship,  for 
which  he  charged  respondentia  interest,  was 
held  to  be  protected  by  a  policy  on  “goods, 
specie,  and  effects”  of  the  captain,  on  the 
grounds  solely  of  the  usage  of  the  Indian 
trade,  1 8 

CAPTURE. 

1.  When  a  British  subject  insures  against 
capture,  the  law  infers  that  the  contract  con¬ 
tains  an  exception  of  captures  made  by  the 
government  of  his  own  country,  287 


2.  All  insurances  of  enemies’  property, 
from  the  effects  of  the  acts  of  the  government 
of  the  country  of  the  underwriters,  are  illegal 
at  the  common  law,  and  cannot  be  enforced, 

287 

3.  A  ship  insured  being  taken,  the  assured 

may  demand  as  for  a  total  loss,  and  abandon 
to  the  underwriter,  287 

4.  By  the  common  law  the  thing  taken 
from  the  owner  in  war  is  gone,  and  the  pro¬ 
perty  so  taken  in  war  belongs  to  the  captors, 

290 

5.  On  a  policy,  “interest  or  no  interest,” 

a  recapture,  after  being  in  an  enemy’s  port 
will  not  avail  the  assurer,  291 

6.  It  is  immaterial,  as  between  the  assured 

and  the  assurer,  whether  the  property  by  cap¬ 
ture  be  or  be  not  transferred  to  the  enemy  by 
the  law  of  nations,  293 

7.  If  the  ship  taken  by  an  enemy  escapes, 

or  is  retaken,  his  property  in  the  ship  is  re¬ 
vested,  294 

8.  The  practice  of  the  Court  of  Admiralty 
in  England  before  any  act  of  Parliament  com¬ 
manded  restitution,  or  fixed  the  rate  of  salvage, 

295 

9.  Whatever  rule  ought  to  be  adopted  in 
favor  of  the  owner,  it  can  in  no  way  effect 
the  case  between  the  assured  and  the  assurer, 

295 

10.  The  ship  is  lost  by  capture,  though 

she  be  never  condemned  at  all  nor  carried  into 
any  port  of  the  enemy,  the  assurer  must  pay 
the  value,  295 

11.  The  assurer  runs  the  risk  of  the  as¬ 

sured,  and  undertakes  to  indemnify,  he  must 
therefore  bear  the  loss  actually  sustained,  and 
can  be  liable  to  no  more,  296 

12.  There  is  no  book,  ancient  or  modern 

which  does  not  say,  “that  in  case  of  the  ship 
being  taken,  the  assured  may  demand  as  for 
a  total  loss  and  abandon.  And  what  proves 
the  proposition  most  strongly  is,  that  by  the 
general  law  he  may  abandon  in  the  case 
merely  of  an  arrest,  on  an  embargo,  by  a 
prince  not  an  enemy,  296 

13.  The  chance  of  restitution  does  not  sus¬ 
pend  the  demand  for  a  total  loss  upon  the 
assurer,  but  justice  is  done  by  putting  him  in 
the  place  of  the  assured  in  case  of  recapture. 

14.  In  the  Treatise  called  “Le  Guidon,” 

where,  after  mentioning  the  right  to  abandon 
upon  a  capture,  he  adds,  “or  any  other  such 
disturbance  as  defeats  the  voyage,  or  makes  it 
not  worth  while,  or  worth  the  freight  to  pur¬ 
sue  it,”  297 

15.  Where  a  neutral  ship  was  unjustly 
seized  as  a  prize,  and  being  libelled  in  the 
Court  of  Admiralty  by  a  decree,  against 
which  an  appeal  might  have  been  made  ;  but 
the  owners  dreading  the  hazard,  the  costs  and 
the  delay,  entered  into  a  compromise  with  the 
captors  that  they  should  for  a  sum  of  money 
suffer  a  reversal  of  the  sentence ;  held  that  the 
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assurers  were  liable  to  pay  the  money  agreed 
on,  and  paid  to  the  captors,  298 

16.  It  is  unlawful  to  ransom  any  British 

ship  taken  by  the  enemy,  300 

17.  The  sentence  of  a  French  consul  in  a 

neutral  country  is  contrary  to  the  law  of  na¬ 
tions,  and  void,  301 

18.  What  is  a  proper  averment  of  the  loss 
by  capture,  and  when  it  can  be  rightly  madel 

302 

DEVIATION.— &e  Ship. 

FIRE. 

1.  “Fire”  is  expressly  insured  against  by 

the  underwriters  in  the  policy,  278 

2.  And  where  the  rigging,  &c.  of  a  ship 
were  put  on  shore  in  the  usual  course  of  the 
voyage  during  a  repair,  and  were  burnt  by 
accident,  the  underwriters  were  held  liable, 

278 

3.  And  where  a  ship  was  voluntarily  burnt 

to  prevent  her  falling  into  the  hands  of  the 
enemy  :  this  was  held  to  be  a  loss  by  “fire” 
within  the  terms  of  the  policy,  282 

4.  And  where  a  fire  was  lighted  in  a  ship 

and  by  negligence  set  her  on  fire,  this  was 
held  to  be  a  loss  by  “fire”  within  the  terms 
of  the  policy,  282 

5.  And  where  an  insurance  on  “ship  and 

furniture,”  provisions  which  had  been  sent 
out  for  the  use  of  the  ship,  were  taken  out  of 
the  vessel  while  refitting  and  put  in  a  ware¬ 
house  in  the  regular  course  of  the  trade,  and 
were  burnt  by  accident,  it  was  held,  that  as 
the  underwriters  had  insured  against  “fire” 
by  the  policy,  that  the  provisions  that  had 
been  consumed  by  “fire,”  and  not  by  the 
crew  were  protected  by  the  policy,  91 

EMBARGO. 

See  “Arrest,  Detention  of  Kings,  &c.” 

“Total  Losses  and  Abandonment.” 

FRAUD  IN  POLICIES. 

1.  Policies  are  vacated  and  annulled  by  the 
least  shadow  of  fraud  or  undue  concealment, 

571 

2.  There  are  three  distinct  cases  where  the 

policy  may  be  vacated  by  the  assured  or  his 
agent,  572 

3.  First, — where  the  assured  or  his  agent 

has  made  some  statement  which  he  knew  to 
be  false,  573 

4.  Where  goods  were  insured  as  the  goods 
of  an  ally,  but  were  in  fact  the  goods  of  an 
enemy,  this  is  a  fraud  and  the  policy  is  void, 

573 

5.  Where  an  agent  received  a  letter  stating 

a  ship  to  have  sailed  on  the  24th  November, 
and  the  agent  told  the  underwriter  that  she 
sailed  on  the  latter  end  of  December,  this  is  a 
fraud  and  the  policy  void,  573 


6.  Where  a  ship  was  warranted  a  Portu¬ 
guese,  and  the  assured  by  his  answer  to  a 
bill,  admitted  that  she  was  condemned  for  not 
being  a  Portuguese.  Policy  void,  574 

7.  A  representation  (contrary  to  the  truth) 

that  the  insurance  sought  to  be  ma<le,  had 
been  made  by  other  underwriters  at  the  same 
premium,  vitiates  the  policy  made  by  means 
of  such  misrepresentation,  575 

8.  Secondly, — case  where  the  assured  has 
stated  something  to  be  true,  which  he  does 
not  know  to  be  true,  and  at  the  same  time 
suppressing  material  circumstances,  576 

9.  The  concealment  of  material  circum¬ 

stances  vitiates  all  contracts  on  the  principle 
of  natural  law,  576 

10.  On  a  representation  to  induce  a  party 

to  make  a  contract,  it  is  equally  false  for  a 
man  to  affirm  that  of  which  he  knows  noth¬ 
ing,  as  it  is  to  affirm  that  to  be  true  which  he 
knows  to  be  false,  576 

11.  When  the  assured  having  heard  a  re¬ 

port  that  a  ship  described  like  his  was  taken, 
went  and  insured  her  without  mentioning  the 
rumour  to  the  underwriter.  Policy  held  to 
be  void,  578 

12.  The  time  of  a  ship’s  sailing  is  not  ma¬ 

terial  to  be  communicated,  unless  she  be  a 
missing  ship,  or  unless  a  ship  which  sailed 
after  her  has  arrived,  579 

13.  A  ship  takes  in  her  cargo  at  L.  and 

sails  to  G.  An  insurance  is  made  on  the 
goods  from  G.  to  D.,  “to  begin  from  the 
loading.”  The  policy  is  void,  it  being  a  false 
description,  calculated  to  induce  a  belief  that 
G.  was  the  port  of  loading,  581 

14.  Concealment  of  a  letter  from  which 

the  time  of  the  sailing  of  the  ship  might  be 
inferred,  is  material,  583 

15.  A  broker’s  instructions  stated  that  a 

ship  was  ready  to  sail  on  the  24th  December. 
The  broker  represented  the  ship  to  be  in  port, 
when  she,  in  fact,  sailed  on  December  23. 
This  was  held  to  be  a  material  misrepresenta¬ 
tion,  583 

16.  Evidence  of  underwriters  is  admissible 

to  prove  what,  in  their  judgment,  is  a  mate¬ 
rial  concealment  of  a  fact,  584 

17.  The  governor  of  a  fort  abroad  insures 

against  capture  for  a  year:  it  is  not  necessary 
to  disclose  his  speculations  on  the  probability 
of  an  attack,  586 

18.  The  underwriter  trusts  the  statement 

of  the  assured,  and  that  he  does  not  keep 
back  any  circumstances  within  his  knowledge 
to  mislead  him,  587 

19.  The  assured  need  not  mention  what 

the  underwriter  knows,  what  he  takes  upon 
himself  the  knowledge  of,  or  what  he  waives 
being  told,  588 

20.  The  underwriter  is  bound  to  take  no¬ 
tice  of  natural  and  political  perils,  588 

21.  The  opinion  of  brokers  and  under¬ 
writers  may  be  asked  as  to  matters  of  prac- 
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tice  in  their  profession;  but  they  cannot  be 
asked  as  to  the  materiality  of  a  fact  on  which 
the  jury  are  to  give  their  verdict,  596 

22.  The  insured  is  not  bound  to  disclose  a 

circumstance  made  material  by  a  foreign  ordi¬ 
nance  of  which  he  was  ignorant,  601 

23.  Thirdly, — Cases  in  which  the  policy 

is  void  by  misrepresentation,  602 

24.  Where  a  ship  sailed  with  a  greater 

force  than  was  represented  to  the  underwriters, 
held  that  the  representation  was  substantially 
true,  602 

25.  Distinction  between  a  warranty  and  a 

representation,  604 

26.  A  ship  insured  on  the  30th  January, 

from  New  York  to  Philadelphia,  is  represent¬ 
ed  to  be  safe  in  the  Delaware  on  the  11th 
December,  when,  in  fact,  she  was  lost  on  the 
9th.  This  was  held  to  avoid  the  policy, 
though  the  hona  fide  result  of  the  assured’s 
computation,  610 

27.  A  material  concealment  avoids  the  poli¬ 
cy,  although  the  broker  thinks  it  immaterial, 

612 

28.  An  expectation  does  not  amount  to  a 

representation,  612 

29.  Where  a  ship  is  insured  at  and  from  a 

place,  and  does  not  arrive  there  for  some  time, 
this  need  not  be  communicated;  but  it  is  for 
the  jury  to  say  whether  the  delay  varies  the 
risk,  613 

30.  A  letter  ordering  an  insurance  is  put 

into  the  post  before  the  loss,  but  starts  after 
the  loss  is  known.  This  is  a  misrepresenta¬ 
tion,  whether  arising  from  fraud  or  negli¬ 
gence,  615 

31.  To  an  action  on  a  policy  made  on  a 

ship  the  defendant  pleaded,  ‘that  at  the  time 
of  making  the  policy,  the  plaintiff  wrongfully 
and  improperly  concealed  from  the  defendant 
certain  facts  and  information  which  the  jury 
at  the  trial  found  to  be  material,  and  was 
known  to  the  plaintiff  when  the  policy  was 
made.  Held  (dubitante.  Pollock,  C.  B.,) 
that  the  defendant  ought  to  have  given  some 
evidence  of  the  non- communication  of  the 
fact,  in  support  of  his  plea,  617 

32.  Where  the  policy  was  void  by  the 

fraud  of  the  assured,  the  premium  was  decreed 
to  be  returned,  626 

33.  Where  it  was  clear  that  the  assured 

had  heard  of  the  loss  before  an  order  was 
given  to  insure,  it  was  held  that  the  premium 
should  not  be  delivered  back,  628 

34.  If  an  underwriter  has  been  guilly  of 

fraud,  an  action  lies  against  him  to  recover 
the  premium,  629 

FREIGHT. 

1.  General  principles  relating  to  the  com¬ 
mencement  of  the  risk  thereon,  159 

2.  The  cargo  ready  to  be  put  on  board,  but 

the  ship  not  ready  to  receive  it,  the  policy 
does  not  attach,  160 


3.  In  the  case  of  a  valued  policy  a  part  of 

the  cargo  only  on  board,  the  rest  ready,  the 
assured  recovered  for  the  whole,  160 

4.  If  a  ship  be  chartered  to  a  certain  place 
to  take  in  her  cargo,  and  on  her  way  there  be 
lost,  the  underwriter  on  freight  is  liable,  163 

5.  Where  a  ship  was  chartered  from  A.  to 

B.,  and  back,  at  a  certain  freight  for  the  out¬ 
ward  voyage  and  the  current  freight  home, 
and  before  she  unloads  her  cargo,  and  before 
any  of  the  homeward  cargo  is  shipped,  she  is 
lost,  the  policy  on  the  homeward  freight  at¬ 
tached,  165 

6.  Where  freight  was  agreed  to  be  paid 

when  part  of  the  voyage  was  performed ;  but, 
before  the  freight  was  paid,  or  the  voyage  fin¬ 
ished,  the  ship  was  lost;  as  the  charter-party 
treated  the  whole  as  one  voyage,  the  policy 
on  the  freight  attached,  165 

7.  When  there  is  not  an  entire  charter- 

party  for  the  whole  voyage  out  and  home,  and 
the  ship  takes  out  a  cargo  to  be  bartered  for 
goods  to  be  brought  home,  and  a  part  of  the 
outward-cargo  is  only  discharged  and  bartered, 
the  assurer  on  freight  for  the  homeward  voy¬ 
age  can  only  recover  for  the  freight  of  the 
goods  on  board,  167 

8.  W'here  a  ship  under  a  charter-party  was 

in  a  condition  to  take  in  her  cargo,  which  was 
ready  for  her,  but  was  lost  in  a  hurricane  be¬ 
fore  the  goods  were  put  on  board,  held  that 
the  policy  on  the  freight  attached,  170 

9.  In  all  cases  where  the  freight  is  lost  by 

a  peril  insured  against,  the  assured  is  entitled 
to  recover,  though  no  goods  be  actually  on 
board,  provided  the  ship  is  ready  to  receive 
them,  and  the  goods  are  ready  to  be  shipped, 
or  the  owner  has  a  contract  with  any  one  for 
their  shipment,  171  to  175 

ILLEGAL  VOYAGES. 

1.  Where  an  insurance  is  made  on  a  voy¬ 
age  expressly  prohibited  by  the  common,  sta¬ 
tute,  or  maritime  law,  the  policy  is  void,  630 

2.  Where  an  insurance  was  made  upon  a 

cargo  of  goods  exported  to  New  York,  in 
direct  contravention  of  an  act  of  Parliament, 
held  that  the  insurance  was  void,  631 

3.  Where  an  insurance  was  made  in  direct 

contravention  of  the  exclusive  right  of  trading 
granted  to  the  East  India  Company  by  9  & 
10  Wra.  3,  c.  44,  the  underwriters  were  held 
to  be  discharged,  632 

4.  A  natural-born  subject  of  this  country, 

domiciled  in  a  foreign  country  in  amity  with 
this,  may  exercise  the  privileges  of  a  subject 
where  he  is  domiciled,  634 

5.  If  a  merchant  expatriates  himself  as  a 

merchant,  to  carry  on  the  trade  of  another 
country,  he  is  to  be  deemed  a  merchant  of 
that  country,  635 

6.  If  a  ship  be  insured  “at  and  from”  a 
place,  and  whilst  she  is  there  is  engaged  in 
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an  illegal  traffic,  the  assured  cannot  recover 
for  a  loss  arising  in  the  homeward  voyage, 

635 

7.  If  a  ship,  though  neutral,  be  insured  on 

a  voyage  prohibited  by  an  embargo  laid  on  in 
time  of  war  by  the  prince  of  the  country  in 
whose  ports  the  ship  happens  to  be,  the  in¬ 
surance  is  void,  636 

8.  But  this  rule  does  not  extend  to  trading 

contrary  to  the  revenue  laws  of  a  foreign 
country  ;  for  no  nation  takes  notice  of  the 
revenue  laws  of  another,  638 

9.  How  far  trading  with  an  enemy  in  time 

of  actual  war  is  illegal,  640 

10.  By  the  law  of  England,  641 

11.  An  insurance  on  a  neutral  vessel  trad¬ 
ing  to  an  enemy’s  country  is  valid,  642 

12.  Upon  the  breaking  out  of  a  war,  neu¬ 

trals  have  a  right  to  carry  on  their  accustomed 
trade,  with  the  exception  of  contraband  ar¬ 
ticles,  &c.,  642 

13.  But  a  neutral  has  no  right  to  engage 

in  the  colonial  trade  of  either  of  the  belliger¬ 
ent  parties,  which  he  never  possessed  in  time 
of  peace,  643 

14.  By  the  common  law,  the  trading  with 
an  enemy  without  the  king’s  license  is  illegal, 

644 

15.  The  power  of  licensing  particular  trades 

with  hostile  states,  in  time  of  war,  is  part  of 
the  prerogative  of  the  Crown,  644 

16.  The  king  may  qualify  his  license,  which 

must  be  strictly  conformed  to,  645 

17.  The  condition  must  be  strictly  complied 

with,  647 

18.  The  party  having  the  license  must 

show  his  authorit}'  to  have  it,  and  how  he  ob¬ 
tained  it,  647 

19.  The  fraudulent  alteration  of  a  license 

avoids  it,  even  where  the  party  claiming  its 
protection  is  innocent  of  the  fraud,  648 

20.  The  Courts  of  Justice  will  permit  every 
thing  to  be  done,  though  not  expressed,  which 
is  necessary  in  order  to  effectuate  the  inten¬ 
tion  of  his  Majesty  in  granting  the  license, 

648 

21.  If  the  voyage,  by  unavoidable  accident, 

be  delayed  beyond  the  time  for  which  the  li¬ 
cense  was  granted,  yet  if  the  licensed  adven¬ 
ture  be  hona  Jide  prosecuted  within  any  part 
of  the  period,  the  voyage  is  protected,  and  the 
policy  on  it  valid,  652 

22.  An  insurance  made  on  behalf  and  on 

account  of  an  alien  enemy,  not  protected  by 
a  license,  is  void,  though  the  goods  were 
shipped  before  the  war  commenced.  Nor  can 
his  agent  maintain  the  action,  though  a  credi¬ 
tor  of  the  assured  to  more  than  the  sum  as¬ 
sured,  653 

23.  Neither  can  an  action  be  maintained 

on  a  policy  on  the  property  of  an  alien  enemy, 
though  of  British  manufacture,  and  exported 
from  hence,  653 

24.  An  insurance  made  in  Great  Britain  ‘ 


on  a  French  ship,  previous  to  the  commence¬ 
ment  of  hostilities  between  Great  Britain  and 
France,  does  not  cover  a  loss  by  British  cap¬ 
ture,  655 

25.  When  a  British  subject  insures  against 
captures,  the  law  infers  that  the  contract  con¬ 
tains  an  exception  of  captures  made  by  the 
government  of  his  own  country,  658 

36.  Where  a  voyage  is  prohibited  by  the 
navigation  laws  of  this  country,  the  insurance 
upon  the  adventure  is  illegal  also,  and  there¬ 
fore  void,  659 

27.  By  a  recent  act  against  smuggling, 
persons  insuring  the  delivery  of  prohibited 
goods,  are  to  forfeit  500/.  over  and  above  any 
other  penalty  to  which  he  may  be  liable.  And 
there  is  the  like  penalty  on  the  assured,  660 

28.  Where  part  of  a  cargo  is  legal,  but  in¬ 

tended  to  cover  an  illegal  design,  the  whole 
policy  is  void.  But  if  part  of  a  cargo  be  li¬ 
censed,  an  insurance  of  that  part  is  not  vitia¬ 
ted,  though  another  part  is  not  licensed  and 
illegal,  if  there  be  no  fraud,  660 

29.  Where  an  exportation  was  protected 

by  a  valued  policy,  the  goods  to  be  thereafter 
specified,  and  the  specification  contained  pro¬ 
hibited  goods,  the  contract  was  entire,  and  the 
policy  void,  661 

30.  A  sentence  against  a  neutral  by  a  Bri¬ 

tish  Vice  Admiralty  Court,  is  sufficient  from 
which  to  presume  that  the  ship  had  been  en¬ 
gaged  in  some  illegal  transaction.  A  neutral 
meeting  by  an  agreement  a  British  vessel  for 
the  purpose  of  receiving  gunpowder  and  arms, 
is  illegal,  even  though  the  latter  should  have 
had  a  license  to  export  them  for  the  benefit  of 
trade,  661 

INTEREST  INSURABLE  IN  GOODS 
AND  PROPERTV,  &c.  See  Usage. 

1.  Some  things  must  be  specially  named  in 

the  policy.  Horses  and  other  live  animals, 
&c.,  14 

2.  Bottomry  and  respondentia  interest  must 

be  so  specially  stated  in  the  policy,  15 

3.  Special  interests  in  goods  may  be  recov¬ 

ered  under  the  term  “goods”  in  the  printed 
policy,  17 

4.  And  generally  it  is  necessary  to  state 

accurately  the  subject-matter  of  the  insurance, 
but  it  is  not  essential  to  state  the  nature  of  the 
interest,  17 

5.  Where  the  consignee  of  goods  pledges 

the  bill  of  lading  with  another  person  as  a  se¬ 
curity  for  advances  made  by  him,  and  upon 
an  agreement  that  the  consignee  shall  make 
an  insurance  on  the  goods  for  the  benefit  of 
the  pledgee,  and  deposit  the  policy  with  him, 
the  pledgee  may  sue  on  the  policy  in  his  own 
name,  35 

6.  At  common  law,  a  person  might  insure 

without  having  any  interest,  33 
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7.  It  *‘is  settled  that  the  merchant  need 

only  prove  some  interest  to  take  it  out  of  19 
Geo.  2.”  Lord  Mansfield,  37,  39 

8.  Profits  expected  to  be  made,  are  a  good 

insurable  interest,  38 

9.  And  where  the  expected  profit  is  valued 
in  the  policy,  this  does  not  make  it  a  “wager” 
policy ;  the  plaintiff  must  prove  some  value, 
but  it  is  not  necessary  to  go  into  the  whole, 

39 

10.  The  distinction  between  a  valued  and 

a  wager  policy  is  this,  if  the  plaintiff  must 
prove  his  interest,  and  the  policy  only  saves 
him  the  trouble  of  showing  its  amount,  it  is 
a  valued  policy  and  good :  but  if  it  dispenses 
with  all  proof  of  interest,  it  is  within  the  act 
and  void,  39 

11.  The  commissions  of  the  assured  as 

consignee  of  the  cargo,  valued  at  1,500/., 
held  a  ‘good  insurable  interest.’  40 

12.  The  principle  of  insuring  profits  is  i 

grounded  on  the  justice  of  allowing  maritime  ] 
adventurers  to  protect  by  insurance  not  only  ; 
the  thing  immediately  subjected  to  the  perils 
insured  against,  but  also  the  advantages  aris-  ' 
ing  from  the  arrival  of  the  thing  insured  safely  ' 
at  its  place  of  destination,  41  i 

13.  But  there  must  be  a  reasonable  certainty 

of  the  profits,  and  not  a  mere  speculative  ex¬ 
pectation,  47 

14.  And  the  assured  must  show  that  but 
for  the  intervention  of  the  perils  insured 
against,  profit  would  have  been  made,  47 

15.  Where  goods  were  expected  to  arrive 

by  a  particular  ship,  but  there  was  no  con¬ 
tract  in  respect  to  the  goods  which  the  assured  ; 
could  have  enforced,  he  has  not  an  insurable  j 
interest :  it  amounts,  in  fact,  to  an  insurance  * 
on  a  void  contract,  50  i 

16.  An  insurance  made  on  any  packet  j 

boats  which  should  sail  from  Lisbon  to  Fal-  j 
mouth,  for  one  year,  upon  any  “kind  of 
goods.”  The  assured  had  an  interest  in  bul¬ 
lion  on  the  Hanover  packet,  one  of  the  King’s 
packets  between  Lisbon  and  Falmouth;  it 
was  lost  within  the  time  in  the  policy:  as¬ 
sured  had  an  insurable  interest,  50 

17.  The  captors  of  a  prize  have  an  insur¬ 

able  interest  in  such  prize,  on  the  ground  of 
their  having  a  reasonable  expectation  of  their 
receiving  from  the  Crown  the  property  cap¬ 
tured,  5 1 

18.  The  commissioners  authorized  by  sta¬ 

tute  to  take  into  their  care  all  Dutch  ships  de¬ 
tained  or  brought  into  the  British  ports,  and 
dispose  of  them  according  to  directions  from 
the  Privy  Council,  may  insure  them  in  their 
own  names  after  seizure  at  sea  on  their  voy¬ 
age  to  England,  55 

19.  The  King  has  an  undoubted  insurable 
interest  in  the  ships  and  cargo  taken  posses¬ 
sion  of  under  the  authority  of  the  statute,  56 

20.  And  where  an  insurance  is  made  for 
the  benefit  of  his  Majesty  without  his  know¬ 


ledge,  his  Majesty  may  ratify  it,  and  the  in¬ 
surance  will  enure  to  his  benefit,  60 

21.  The  above  rule  applies  to  any  person, 

62 

22.  A  defeasible  right  is  frequently  insur¬ 

able.  The  indefeasibility  of  it  is  not  the  cri¬ 
terion  of  an  insurable  interest,  66 

23.  A  consignee  has  a  good  insurable  in¬ 
terest,  68 

24.  If  at  the  time  of  making  an  insurance, 

the  assured  had  an  insurable  interest  in  the 
thing  insured,  it  is  immaterial  that  the  pro¬ 
perty  may  have  passed  to  another  party,  for 
the  assured  may  sue  for  his  benefit,  70 

25.  If  goods  be  consigned  to  a  merchant, 

and  he  makes  an  insurance  upon  them  when 
he  knows  they  have  been  despatched,  and  then 
a  “stoppage  in  transitu”  takes  place,  and 
then  a  loss,  the  assured  cannot  sue,  for  he  had 
lost  his  right  in  his  interest  before  the  loss 
happened,  71 

26.  Where  the  Courts  see  that  on  the  fa^ 

of  the  policy  there  is  no  contract  of  indemnity 
between  the  parties,  but  only  a  gaming  trans¬ 
action,  they  never  hesitate  in  declaring  the 
policy  void,  72 

27.  Where  by  the  express  terms  of  a  char¬ 

ter-party,  the  shipowner  makes  a  stipulation 
with  the  freighter,  that  part  of  the  freight 
shall  be  paid  in  advance,  the  freighter  has  an 
insurable  interest  in  that  advance :  but  a  mere 
loan  for  the  use  of  the  ship  gives  him  no 
insurable  interest,  74 

28.  The  underwriters  on  a  policy  “on  mer¬ 

chandises,”  are  not  liable  to  charges  and  ex¬ 
penses  incurred  at  the  ship’s  port  of  loading, 
considered  as  additional  value  imparted  to  the 
goods,  77 

JETTISON. 

Where  a  captain  threw  a  quantity  of  dol¬ 
lars  overboard,  to  prevent  them  falling  into 
the  hands  of  the  enemy,  by  whom  he  was 
about  to  be  attacked,  and  was  immediately 
'  after  captured,  this  was  held  to  be  a  loss  by 
j  “jettison”  in  the  general  use  of  the  term,  or 
at  any  rate  to  be  a  loss  ejusdem  generis,  and 
protected  by  the  general  terms  of  the  policy 
I  “all  other  perils,”  &c.  285 

“LOST,  OR  NOT  LOST.” 

1.  These  words  are  peculiar  to  English  po¬ 
licies,  10 

2.  If  the  contingent  event  has  happened  at 

the  time  of  making  the  insurance  to  the  know¬ 
ledge  of  one  of  the  parties  only,  the  policy  is 
void  on  the  ground  of  fraud,  11 

3.  The  assured  makes  no  assurance  to  the 

assurer  that  the  ship  or  goods  are  safe  at  the 
time  of  making  the  insurance,  10 

4.  A  party  may  make  an  insurance  on 
“goods”  “lost  or  not  lost,”  though  he  may 
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have  acquired  his  interest  after  an  average  loss 
has  happened,  unless  he  bought  them  with  a 
knowledge  of  the  damage,  12 

5.  It  is  no  answer  to  an  action  on  a  policy 

“lost  or  not  lost,”  that  the  interest  was  not 
acquired  till  after  the  loss,  12 

6.  Such  a  policy  is  a  “contract  of  indem¬ 
nity”  for  past  as  well  as  future  losses,  12 

LOSSES. 

I.  'Lotal.  II.  Aveiiage. 

I.  Total  Losses  and  Abandonment. 

♦ 

1.  The  words  in  the  policy,  “and  in  case 

of  any  loss  or  misfortune,”  lead  to  the  in¬ 
quiry  respecting  the  distinction  between  total 
and  average  losses,  354 

2.  The  doctrine  of  total  losses  “  on  goods” 
as  distinguished  from  average  losses  explained, 

355 

3.  Whether  a  loss  “on  goods”  be  total  or 

average  in  its  nature  must  depend  upon  gen¬ 
eral  principles,  357 

4.  The  object  of  the  policy  is  to  obtain  an 

indemnity  for  any  loss  the  assured  may  sus¬ 
tain  by  the  goods  being  prevented,  by  the 
perils  of  the  sea,  from  arriving  in  safety  at 
their  place  of  destination,  357 

5.  Whether,  upon  such  an  event,  the  loss 

is  total  or  average  depends  upon  circum¬ 
stances;  but  the  existence  of  the  goods,  or 
any  part  of  them  in  specie,  is  neither  a  con¬ 
clusive  nor  in  many  cases  a  material  circum¬ 
stance  to  that  question,  357,  358 

6.  If  the  goods  be  of  an  imperishable  na¬ 

ture,  if  the  assured  become  possessed  of  them, 
and  have  an  opportunity  of  sending  them  to 
their  destination,  the  mere  retardation  of  their 
arrival  may  be  of  no  prejudice  to  them,  more 
than  the  expense  of  reshipment.  In  such  a 
case  the  loss  can  be  but  an  average  loss  even 
though  the  assured  elect  to  sell  them  where 
they  have  been  landed,  358 

7.  But  if  the  goods  once  damaged  by  the 
perils  of  the  sea,  are,  by  reason  of  that  dam¬ 
age,  in  such  a  state,  though  the  species  may 
not  be  utterly  destroyed,  that  they  cannot  be 
reshipped  into  the  same  or  any  other  vessel ; 
if  that  before  the  termination  of  the  original 
voyage  the  species  itself  would  disappear,  and 
the  goods  assume  a  new  form,  losing  all  their 
original  character;  if,  though  imperishable, 
they  are  in  the  hands  of  strangers,  not  under 
the  control  of  the  assured,  if  by  any  circum¬ 
stances  over  which  he  has  no  control,  they 
can  never,  or  in  any  assignable  period,  be 
brought  to  their  original  destination ;  in  any 
of  these  cases,  the  circumstance  of  their  being 
in  specie  at  that  forced  determination  of  the 
risk,  is  of  no  importance.  The  loss  is,  in  its 
nature,  total  to  him  who  has  no  means  of  re¬ 
covering  his  goods,  whether  his  inability  arises 


from  their  annihilation  or  from  any  other  in¬ 
superable  obstacle,  358 

8.  When  a  total  loss  has  thus  taken  place 

before  the  termination  of  the  insured  voyage, 
with  a  salvage  of  some  portion  of  the  subject 
insured  which  has  been  converted  into  money, 
the  assured  may  recover  as  for  a  total  loss 
without  an  abandonment,  360,  366 

9.  Some  account  of  the  origin  and  history 

of  abandonment,  361 

10.  The  history  of  our  own  laws  furnishes 

few,  if  any,  illustrations  on  the  subject  before 
the  time  of  Lord  Mansfield;  and  that  great 
Judge,  in  laying  down  the  rules  and  princi¬ 
ples  in  the  leading  cases  on  this  subject,  was 
obliged  to  resort  to  the  aid  of  foreign  codes 
and  to  the  opinions  of  foreign  jurists,  for  his 
guide  and  information,  361 

11.  And  even  those  foreign  rules  are  of 

very  modern  date,  361 

12.  When  a  policy  of  assurance  was  con¬ 

sidered  in  the  nature  of  a  wager,  the  notion  of 
abandonment  was  never  entertained  or  thought 
of,  361 

13.  When  assurances  became  contracts  of 

indemnity,  the  obligation  of  abandonment  be¬ 
came  the  necessary  consequence  of  confining 
the  contract  to  that  object,  362 

14.  In  some  foreign  codes  abandonment 

was  imperative,  and  such  formerly  was  the 
law  in  France,  by  the  ordinances  of  Jjouis 
XIV.  in  1681.  But  now,  by  the  code  of 
commerce,  abandonment  is  confined  to  those 
effects  which  are  the  object  of  the  assurance 
and  the  risk,  363 

15.  But  now  the  law  relating  to  marine 

insurances  is  quite  settled  in  this  country,  and 
the  nature  and  principle  of  the  law  of  aban¬ 
donment  is  quite  established  by  decisions  in 
our  courts  of  justice,  364 

16.  The  assurer  engages  that  the  thing  in¬ 

sured  shall  arrive  at  its  destined  termination 
in  perfect  safety,  364 

17.  The  assured  when  he  elects  to  treat  a 

case  as  a  total  loss,  must  make  a  cession  to 
the  assurer  of  all  his  right,  and  in  a  reasonable 
time,  365 

18.  The  assured  may  prevent  himself  from 

recovering  a  total  loss,  if  he  voluntarily  does 
any  act  whereby  the  interests  of  the  underwri¬ 
ters  may  be  prejudiced,  366 

19.  In  capture  the  chance  of  restitution 

does  not  suspend  the  demand  for  a  total  loss 
upon  the  underwriter,  371 

20.  In  questions  upon  policies,  the  contract 

as  an  indemnity,  and  nothing  else,  is  always 
liberally  considered,  371 

21.  In  all  cases  the  assured  may  elect  not 

to  abandon,  372 

22.  The  master  cannot  sell  the  ship  in 

case  of  a  loss,  except  in  a  case  of  absolute  ne¬ 
cessity,  378 

23.  As  between  the  assured  and  assurer, 
the  ship  is  totally  lost  by  capture,  though  by 
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recapture  it  may  revert  to  the  former  owner,  j 

382  I 


24.  If  the  voyage  be  so  defeated  as  not  to 

be  worth  further  pursuit,  the  assured  may 
abandon,  382 

25.  But  it  is  repugnant  on  a  contract  of 

indemnity  to  recover  for  a  total  loss,  when 
the  event  has  decided  that  an  average  loss 
only  has  been  sustained,  383 

26.  If  the  ship  be  recovered  after  a  long 

detention,  it  is  not  a  total  loss  even  on  a 
wager  policy,  384 

27.  The  assured  shall  not  be  allowed  to 

abandon,  either  to  avail  himself  of  having 
overvalued,  or  of  the  market  below  the  invoice 
price,  386 

28.  The  assured  can  recover  only  an  in¬ 

demnity,  according  to  the  nature  of  his  case, 
at  the  time  of  bringing  the  action,  or  at  the 
time  of  his  offer  to  abandon,  387 

29.  The  effect  of  abandonment  is,  that  if 
the  offer  turns  out  to  have  been  properly  made 
upon  the  supposed  facts  which  turns  out  to 
be  true,  the  assured  has  put  himself  in  a  con¬ 
dition  to  insist  on  his  abandonment,  390 

30.  The  abandonment  must  be  viewed 

with  regard  to  the  ultimate  state  of  facts  ap¬ 
pearing  before  action  brought,  393 

31.  In  deciding  the  question  whether  a 
party  not  insured  would  prefer  giving  up  the 
adventure  and  repairing  a  ship  at  an  enormous 
price — it  is  proper  that  the  jury  should  take 
into  their  consideration  the  national  character 
of  the  ship  which  materially  affects  her  value. 
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399 

32.  Where  the  defendant  had  paid  48/.  I 

into  Court,  and  the  jury  found  that  there  was  I 
only  48/.  per  cent,  damage.  It  was  held  to  be  ! 
only  an  average  loss;  though,  when  she  ar¬ 
rived  at  her  port  she  was  not  worth  repair¬ 
ing,  ^  402  I 

33.  Where  a  ship  is  obliged,  by  sea-damage  j 

to  put  back  into  port,  and  cannot  be  repaired  1 
there,  and  no  other  vessel  could  be  obtained,  I 
and  the  cargo  is  much  damaged,  this  is  a  total  : 
loss,  406  I 


34.  A  mere  retardation  of  a  voyage  where  I 

the  insurance  was  on  the  cargo  not  of  a  , 
perishable  nature,  is  not  a  ground  for  aban-  ; 
donment,  408  ! 

35.  If  a  ship  be  in  such  a  situation  that  the 

master  has  the  means  within  his  reach  to  re¬ 
store  it  to  the  character  of  a  ship,  it  is  not  a 
total  loss.  There  is  no  principle  of  insurance 
law  as  loss  by  sale,  409 

36.  A  ship  being  wrecked  was  sold  by  the 
owner,  and  soon  after  got  off  by  the  purchaser, 
though  at  a  great  expense.  The  owner  can¬ 
not  treat  this  as  a  total  loss,  if  the  ship  could 
have  been  repaired  so  as  to  have  sailed  home 
in  ballast,  or  with  some  sort  of  a  cargo,  409 

37.  In  what  cases  abandonment  must  be 

given,  411 


38.  Where  the  thing  insured  subsists  in 

specie,  and  there  is  some  chance  of  recovery, 
there  must  be  an  abandonment,  412 

39.  Where  a  ship  is  so  much  injured  by 

the  perils  of  the  sea,  that  she  cannot  be  re¬ 
paired  at  all,  except  at  an  expense  exceeding 
her  value  w'hen  repaired,  the  assured  may  re¬ 
cover  without  an  abandonment,  412 

40.  The  assured  cannot  abandon  on  account 

of  the  port  of  destination  being  shut  against 
the  ships  of  the  nation  to  which  the  ships  be¬ 
long,  414 

41.  If  a  ship  insured  to  a  foreign  port,  learn¬ 
ing  in  the  course  of  her  voyage  that  an  embargo 
is  laid  on  the  ships  of  her  nation,  wait  at  a 
place  as  near  as  she  safely  can  till  the  embargo 
is  removed,  the  goods  on  board  insured,  will 
in  the  meantime  be  protected  by  the  policy, 

417 

42.  But  if  instead  of  doing  so,  she  sails 
back  to  her  port  of  outfit,  and  is  lost,  she  will 
be  considered  to  have  abandoned  her  voyage, 
and  the  underwriters  are  discharged,  417 

43.  Where  a  loss  w'as  attributable  merely 

to  the  fear  of  a  hostile  embargo,  at  the  port  of 
destination,  held  not  to  be  a  loss  by  the  deten¬ 
tion  or  arrest  of  kings,  417 

44.  The  effect  of  abandonment  of  the  ship 
to  the  underwriters,  so  as  to  pass  to  them  the 
ship’s  future  earnings  or  freight,  420,  427 

45.  And  where  there  are  separate  insu¬ 

rances  on  the  ship  and  freight,  and  the  owner 
abandons  to  the  underwriters  both  of  ship  and 
freight,  the  abandonee  of  the  ship  has  a  right 
of  the  after  accruing  freight,  independently  of 
the  abandonee  of  freight,  who  may  have  his 
own  remedy  against  the  owners,  where  he  had 
insured  their  freight,  which  being  lost,  was 
paid  by  the  underwriters  on  freight,  with  an 
agreement  that  he  was  to  have  the  benefit  of 
the  abandonment  to  him  of  the  freight  to  be 
earned,  427,  428,  429 

46.  Freight  follows  as  an  incident  to  the 

property  in  the  ship,  427 

47.  Tbe  abandonee  of  a  ship  has  all  the 
rights  of  the  shipowner  cast  upon  him,  428 

48.  Within  what  time  abandonment  ought 
to  be  made]  In  England  the  assured  ought 
to  abandon  to  the  underwriters  as  soon  as  he 
hears  of  the  loss  and  elects  to  do  so,  430 

49.  In  foreign  maritime  states,  the  time  of 

abandonment  in  different  voyages  is  fixed  by 
positive  regulations,  430 

50.  The  assured  by  the  law  in  England 

must  make  his  election  speedily.  He  cannot 
lie  by  and  treat  the  loss  as  average,  and  after¬ 
wards  abandon  to  the  underwriters,  432 

51.  So  an  underwriter  is  bound  to  say, 

within  a  reasonable  time  after  notice  of  aban¬ 
donment,  whether  he  will  accept  it  or  not,  433 

52.  An  abandonment  may  be  by  parol,  but 

it  should  be  certain ;  the  word  ‘abandon’  ought 
to  be  used,  433 
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II.  Avebage  Losses. 

1.  In  an  average  loss  the  thing  insured  is 

supposed  to  exist  in  specie,  but  there  is  a  pos¬ 
sibility,  however  remote,  of  its  arriving  at  its 
destination,  or  at  least  of  its  value  being  in 
some  way  affected  by  the  means  which  may 
be  adopted  for  the  recovery  or  preservation  of 
it,  435 

2.  Whether  a  loss  be  total  or  average  in  its 
nature,  must  depend  upon  general  principles, 

436 

3.  If  the  goods  be  of  an  imperishable  nature, 

if  the  assured  become  possessed  of  them,  or 
can  have  the  control  of  them,  if  they  have  an 
opportunity  of  sending  them  to  their  destina¬ 
tion,  the  mere  retardation  of  their  arrival  may 
be  no  prejudice  to  them,  except  the  expense 
of  reshipment  in  another  vessel,  436 

4.  And  where  the  goods  consisted  of  copper 
which  was  wholly  uninjured,  and  of  iron, 
which  was  partially  damaged,  and  the  assured 
had  possession  of  them,  and  the  ship  was  capa¬ 
ble  of  repair,  and  might  have  prosecuted  the 
voyage — this  was  held  to  be  an  average  loss, 

437 

5.  And  where  some  rice  had  arrived  at  its 

destination,  and  though  damaged,  was  deliv¬ 
ered  to  the  consignees  in  a  saleable  stale,  as 
rice — this  is  only  an  average  loss,  437 

6.  And  where  some  tobacco  and  sugar, 

though  damaged  by  the  perils  of  the  sea,  were 
in  the  hands  of  the  owner,  and  might,  for  any 
reason  that  appeared,  have  been  forwarded  to 
its  port  of  destination — held  to  be  an  average 
loss,  437 

7.  And  where  some  wheat  was  partly  saved, 

and  was  in  the  hands  of  the  shipper:  was 
kilndried,  and  might  have  been  forwarded,  as 
the  rest  of  the  cargo  was,  to  its  port  of  desti¬ 
nation;  but  the  shipper,  after  dealing  with  it 
as  his  own,  abandoned  too  late.  Held  to  be 
only  an  average  loss,  438 

8.  So  in  the  case  of  a  ship,  if  she  be  not 

bodily  and  specifically  lost,  and  there  be  no 
circumstances  attending,  which  would  render 
the  loss  total  by  the  law  of  marine  insurances: 
this  is  only  an  average  loss,  439 

9.  The  loss  of  the  original  voyage  will  not 

make  a  constructive  total  loss  of  the  ship;  if 
she  can  be  repaired  so  as  for  her  to  sail  to  her 
destination,  in  ballast,  or  with  any  kind  of  a 
cargo  so  as,  on  her  arrival,  to  be  worth  the 
money  expended  on  her,  she  ought  to  be  re¬ 
paired  for  the  purpose,  where  it  is  possible  to 
do  it,  440 

10.  The  rule  for  calculating  the  average 

losses  on  goods,  is  laid  down  by  Lord  Mans¬ 
field  in  Lewis  v.  Rucker,  and  his  Lordship 
said  afterwards  in  another  case,  that  the  rule 
laid  down  in  Lewis  v.  Rucker,  should  always 
be  followed  where  there  was  a  description  of 
casks  or  goods,  440 

11.  But  where  the  property  consisted  of  a 


variety  of  goods,  and  part  of  them  were  lost 
by  the  perils  of  the  sea,  the  only  rule  was  to 
go  into  an  account  of  the  whole  valued  in  the 
policy  and  take  a  proportion  of  the  whole  value 
as  the  amount  of  the  goods  lost,  441 

12.  Upon  a  policy  on  goods  to  recover  an 

average  loss,  it  is  immaterial  whether  the  goods 
arrive  at  a  good  or  a  bad  market,  for  the  true 
rule  to  estimate  the  loss,  is  to  take  them  at  the 
fair  invoice  price,  441 

13.  And  the  underwriter  is  not  liable  to 

any  loss  that  may  aiise  from  the  difference  of 
the  exchange,  44 1 

14.  The  underwriter  is  not  restricted  to  the 

amount  of  his  subscription,  but  he  may  be 
subject  to  several  average  losses,  or  to  an  aver¬ 
age  and  total  loss,  or  to  money  expended  “in 
and  about  the  safeguard  and  recovery  of  the 
ship,”  to  a  much  greater  amount  than  his  sub¬ 
scription,  442 

15.  But  the  assured  cannot  recover  for  more 
than  he  has  been  damnified,  and  cannot  re¬ 
cover  for  an  average  loss,  which  has  not  been 
paid  by  the  underwriters,  when  it  is  afterwards 
followed  by  other  circumstances  which  render 
the  previous  deterioration  a  matter  of  perfect 
indifference  to  the  assured’s  interest,  443,  449 

16.  The  assured  cannot  recover  for  an  ex¬ 
pense  which  might  have  been  incurred,  but 

never  was  incurred,  450 

17.  Where  repairs  are  actually  done,  and 

prudently  done,  they  are  a  fit  measure  of  the' 
assured’s  loss:  he  is  so  much  the  worse  for  a 
peril  within  the  policy,  450 

18.  Expenses  of  this  kind  come  under  the 

clause  of  the  policy,  which  enables  the  assured 
to  lay  out  money  for  the  benefit  of  all  con¬ 
cerned,  451 

19.  The  proportion  of  the  damage  which 

the  assured  has  sustained,  is  to  be  calculated 
from  the  gross  and  not  the  net  prices  of  the 
sound  and  damaged  goods  at  the  port  of  deliv¬ 
ery,  452 

20.  In  an  open  policy  the  invoice  price, 

together  with  the  premium  of  insurance  and 
commission,  form  the  basis  of  the  value  of  the 
goods,  454 

21.  In  policies  on  freight,  the  loss  is  calcu¬ 
lated  on  the  gross  and  not  on  the  net  amount, 

456 

22.  Of  the  common  memorandum  in  the 

policy,  457 

23.  It  has  been  uniformly  held  upon  this 

clause,  that  the  underwriters  can  in  no  case 
be  answerable  for  an  average  loss  to  such 
goods  mentioned  in  the  memorandum,  unless 
the  ship  be  stranded,  464 

See  “Stbanding”  isr  the  article  “Ship.” 

24.  On  a  policy  on  wheat,  wdth  the  com¬ 

mon  memorandum,  and  the  wheat  sustained 
an  average  damage,  56/.  19s.  8d.  per  cent. 
The  underwriters  held  not  liable,  465 
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25.  A  ship  with  a  cargo  of  fruit,  is  forced 

by  stress  of  weather  to  put  into  a  port  out  of 
her  regular  course.  The  fruit  is  so  spoiled  by 
the  seawater,  and  stinks  so,  that  the  govern¬ 
ment  prohibited  the  landing:  the  ship  also  is 
so  much  damaged  as  not  to  be  able  to  proceed  : 
held  to  be  a  total  loss,  469 

26.  Where  a  cargo  of  fruit  was  captured 

and  recaptured,  and  brought  to  its  port  of  des¬ 
tination,  but  damaged  eighty  per  cent.,  held 
to  be  only  an  average  loss,  471 

27.  In  an  action  on  a  policy  on  peas,  the 
peas  arrived  at  the  port  of  destination,  but  so 
much  damaged,  as  tb  be  sold  for  three-fourths 
less  than  the  freight;  held  that  as  the  goods 
mentioned  in  the  memorandum,  arrived  at  the 
market,  the  underwriters  were  not  liable,  472 

28.  Where  the  policy  was  declared  to  be 

on  hogsheads  of  sugar,  and  every  hogshead 
was  saved  with  some  sugar  in  it,  this  was  held 
an  average  loss,  473 

29.  The  memorandum  is  likewise  usually 

modified  by  an  express  stipulation  to  pay  aver¬ 
age  on  each  species  of  produce  and  on  sepa¬ 
rate  packages,  474 

30.  But  this  stipulation  does  not  prevent  the 

average  being  calculated  on  the  whole  cargo, 
if  it  amount  to  three  or  five  per  cent,  on  the 
w'hole,  474 

3 1 .  On  the  words  “  free  from  average  under 
three  per  cent.”  the  underwriter  is  liable  for 
the  amount  of  the  aggregate  of  several  average 
losses,  each  less  than  three  per  cent.,  but 
amounting  in  the  whole  together  to  more,  475 

The  AnjrsTXEJfT. 

32.  If  an  agent  had  subscribed  the  policy, 

and  had  authority  to  do  so,  he  has  also  authority 
to  sign  the  adjustment,  481 

33.  The  adjustment  is  prwidy<2c/e  evidence 
against  the  underwriter  without  any  further 
proof  of  the  loss:  except  in  cases  of  fraud, 

481 

34.  Where  evidence  was  given  that  after 

an  adjustment  doubts  had  arisen  in  the  minds 
of  the  underwriters,  and  that  they  refused  to 
pay.  Held  that  the  plaintiff  must  give  further 
proof,  483 

35.  The  effect  of  the  adjustment  is  to  throw 
the  “onus  prubandV'  upon  the  underwriter, 

484 

36.  An  underwriter  who,  upon  a  full  dis¬ 

closure  of  facts,  has  signed  his  initials  to  an 
adjustment  without  paying  the  loss,  is  not 
precluded  in  an  action  against  him,  from  avail¬ 
ing  himself  of  the  circumstances  which  he  was 
acquainted  with,  before  signing  the  adjust¬ 
ment,  485 

37.  An  adjustment  is  not  binding  upon  an 
underwriter,  if  his  attention  be  not  drawn  at 
the  time  to  circumstances,  by  which  the  un¬ 
derwriters  would  have  been  discharged,  though 


I  he  then  had  the  means  of  acquainting  himself 
I  with  them,  486 

I  38.  But  wdiere  there  is  a  full  knowledge  of 
j  the  facts  and  a  settlement  made,  the  assured 
cannot  resort  again  to  the  underwriter  in  any 
contingency  of  the  event,  487 

39.  The  production  of  a  policy  with  an  ad¬ 

justment  indorsed  on  it,  and  the  underwriter’s 
name  run  through,  is  not  of  itself  proof  of 
payment,  487 

40.  If  at  the  time  of  the  adjustment  the 

underwriter  pays  as  for  a  total  loss,  and  it  turn 
out  afterwards  only  an  average  one,  he  shall 
not  recover  the  money  back,  but  he  stands  in 
the  place  of  the  assured  by  having  the  benefit 
of  salvage,  488 

41.  But  where  a  compromise  has  been  en¬ 
tered  into  by  the  underwriters,  they  can  make 
no  claim  to  a  restitution  at  a  future  period, 

490 

MASTER  OF  THE  SHIP. 

1.  Every  ship  must  have  a  master  of  com¬ 
petent  skill,  110 

2.  And  where  any  loss  occurs  from  the 

ignorance  of  the  master,  the  underwriters  are 
discharged,  110,  113 

3.  The  master  is  frequently  called  upon  to 

exercise  his  judgment,  and  to  act  to  the  best 
of  his  understanding  for  the  benefit  of  both 
parties ;  and  if  he  were  proved  to  be  a  person 
of  competent  skill  when  he  sailed  on  the  voy¬ 
age,  the  underwriter  is  liable  for  the  conse¬ 
quence  of  his  acts,  113 

4.  If  a  master  do  what  is  usual  in  the  course 
of  a  particular  voyage,  and  a  loss  accidently 
happen  at  the  time,  the  underwriters  continue 
liable,  for  when  they  underwrote  the  ship  they 
knew  what  w^as  to  be  done  on  such  voyages, 

87 

5.  If  the  risk  be  altered  by  the  fault  of  the 

master  or  owner,  the  underwriters  are  not  lia¬ 
ble.  But  if  the  master  vary  the  risk,  “er 
justa  causa t*’  the  Uability  of  the  underwriters 
continue,  87 

6.  The  master  is  agent  for  the  freighter  as 

well  as  the  owner,  1 14 

7.  The  master  has  an  implied  authority 
both  from  the  underwriter  and  the  assured,  to 
do  the  best  he  can  for  all  concerned,  1 1 4 

8.  The  master  must  by  law  take  on  board  a 

pilot  at  different  parts  of  the  voyage  when  re¬ 
quired  of  him,  115 

9.  The  underwriters  are  not  discharged  by 

the  default  of  the  pilot  in  charge  of  the  ship, 
and  who  is  master  for  the  time  he  continues 
on  board,  117 

10.  By  the  provisions  of  the  Pilot  Act,  no 
underwriter  shall  be  discharged  for  reason  of 
no  pilot  being  on  board,  unless  it  be  proved 
that  the  want  of  a  pilot  shall  have  arisen  from 
any  refusal  to  take  a  pilot,  or  from  the  wilful 
neglect  of  the  master  in  not  heaving  to,  or 
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using  all  practical  means  to  procure  one  con¬ 
sistently  with  the  safety  of  the  ship,  118 

11.  If  a  ship  sail  from  a  port  where  there 

is  an  establishment  of  pilots,  and  the  nature 
of  the  navigation  requires  one,  the  master 
must  take  one,  119 

12.  So  if  in  the  course  of  her  voyage  the 

master  arrives  at  a  port  or  place  where  a  pilot 
is  necessary,  he  ought  not  to  dismiss  him  till 
the  necessity  has  ceased,  119 

13.  But  if  a  vessel  sail  to  a  port,  where  the 

establishment  is  such  that  it  is  not  always  pos¬ 
sible  to  procure  the  assistance  of  a  pilot  before 
the  ship  enters  into  the  difficult  part  of  the 
navigation,  then  as  the  law  compels  no  one  to 
perform  impossibilities,  all  it  can  require  in 
such  case  is,  that  the  master  use  all  reasona¬ 
ble  efforts  to  obtain  one,  119,  120 

14.  In  a  general  average  it  is  the  duty  of 

the  master,  if  the  ship  ride  out  the  storm  and 
arrive  at  its  own  port,  or  port  of  safety,  to  make 
regular  protests,  and  swear,  with  which  part 
of  the  crew  must  join,  that  the  goods  were 
thrown  overboard  for  no  other  cause,  but  for 
the  safety  of  the  ship,  ,500 

MORTGAGOR. 

A  mortgagor  of  a  ship  who  is  also  master, 
is  considered  still  owner,  in  order  to  disable 
him  to  commit  an  act  of  barratry,  342 

NON-COMPLIANCE  WITH  WARRAN¬ 
TIES. 

1.  It  is  a  clear  and  first  principle  of  the  law 

of  insurance,  that  where  a  thing  is  warranted 
to  be  of  a  particular  nature,  or  description,  it 
must  be  such  as  it  was  stated  to  be.  It  is  no 
matter  whether  it  be  material  or  not ;  the  only 
question  is,  “is  this  the  thing  de  factor'*  that 
I  have  signed  1  663 

2.  Ship  “warranted  well  on  a  particular 

day,”  insured,  “lost  or  not  lost,”  the  policy 
was  underwrote  at  between  one  and  three 
o’clock  in  the  afternoon,  the  ship  was  lost  at 
eight  in  the  morning  of  the  same  day,  the  war¬ 
ranty  is  complied  with  if  the  ship  is  safe  at 
any  part  of  that  day,  663 

3.  Distinction  between  a  warranty  or  con¬ 

dition  which  makes  part  of  a  written  policy, 
and  a  representation  of  the  case,  664 

4.  In  order  to  make  written  instructions 

binding  as  a  warranty,  they  must  appear  on 
the  face  of  the  policy,  664 

5.  Warranty  as  to  the  time  of  sailing,  670 

6.  Where  a  ship  warranted  to  sail  on  or 

before  the  26th  July,  free  from  capture,  and 
restraint  and  detainments  of  kings,  &c.  The 
ship  was  ready  to  sail  before  the  26th  July,  if 
she  had  not  been  detained  by  order  of  the 
governor.  Held  that  the  warranty  was  posi¬ 
tive  and  express  that  the  ship  should  depart  on 
or  before  that  day,  671 


7.  If  a  ship  be  warranted  to  sail  after  a  par¬ 

ticular  day,  and  she  sail  before  that  day,  the 
policy  is  void,  671 

8.  If  a  ship  is  warranted  to  sail  on  before 
a  particular  day,  if  she  sails  from  her  port  of 
loading  with  all  her  cargo  and  clearances  on 
board  before  the  day,  to  the  usual  place  of 
rende7A’ous  at  another  part  of  the  island,  for  the 
sake  of  joining  convoy,  it  is  a  compliance  with 
the  warranty,  though  she  be  afterwards  de¬ 
tained  by  an  embargo  beyond  the  day,  672 

9.  It  does  not  signify  what  was  the  cause 

which  prevented  the  ship  from  sailing;  but  if 
she  did  not  sail  on  or  before  the  day  required, 
the  policy  is  void,  675 

10.  But  if  the  ship  breaks  ground,  and  is 

fairly  under  sail  on  the  day  required,  and  after¬ 
wards  puts  back  from  stress  of  weather,  or  ap¬ 
prehension  from  an  enemy,  or  is  put  under  an 
embargo,  though  she  has  gone  ever  so  little 
way,  it  is  still  a  beginning  to  sail,  675 

11.  But  where  the  warranty  is  to  depart  on 

or  before  a  given  day,  the  ship  must  be  actu¬ 
ally  out  of  port,  and  it  is  not  sufficient  that 
she  has  broke  ground  to  satisfy  a  “warranty 
to  sail,”  683 

12.  At  the  time  of  a  ship’s  sailing,  she 

must  have  every  thing  ready  for  the  perform¬ 
ance  of  the  voyage,  and  nothing  remaining  to 
be  done  afterwards,  684 

13.  Secondly, — Warranty  to  sail  with  con¬ 
voy,  693 

14.  This  means  sailing  under  the  protec¬ 

tion  of  ships  of  force  appointed  by  govern¬ 
ment,  in  time  of  war,  to  sail  with  merchant¬ 
men  from  their  port  of  discharge  to  the  place 
of  their  destination,  693 

15.  If  a  ship  do  not  sail  with  a  convoy 

appointed  by  the  government  of  the  country 
this  is  not  a  sailing  within  the  terms  of  the 
policy,  694 

16.  Sailing  instructions  from  the  comman¬ 
der  of  the  convoy  are  necessary,  696 

17.  To  “depart  with  convoy,”  means  to 

sail  with  convoy  throughout  the  whole  of  the 
voyage,  698 

18.  A  ship  joins  convoy,  but  by  stress  of 

weather  is  unable  to  get  sailing  instructions ; 
this  was  held  to  be  nevertheless  a  departing 
with  convoy,  700 

19.  Where,  by  the  neglect  of  the  ship  in¬ 

sured,  she  failed  to  sail  with  convoy,  the  un¬ 
derwriters  w'ere  discharged,  702 

20.  The  warranty  is  to  be  construed  with 

reference  to  the  usage  of  trade  and  the  orders 
of  government,  702 

21.  Thirdly, — Warranty  that  the  ship  or 

goods  are  neutral  property,  704 

22.  Policy  on  goods  “warranted  neutral 

ship  and  property.”  The  ship  and  goods 
were  lost  by  bad  weather,  but  the  ship  at  the 
time  she  was  lost,  was  not  neutral  property. 
Held  that  the  contract  was  void,  704 

23.  If  the  ship  or  property  are  warranted 
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neutral,  it  is  sufficient  if  they  are  so  when  the 
risk  commences.  'J’he  assured  does  not  war¬ 
rant  they  shall  continue  so  during  the  voy¬ 
age,  705 

24.  The  question  how  far  the  Courts  of 

Law  in  this  country,  consider  the  sentence  of 
foreign  Courts  conclusive  evidence  that  the 
property  was  not  neutral,  707 

25.  It  has  l)een  the  constant  usage  that  the 
tribunals  of  the  law  of  nations  should  exercise 
their  functions  within  the  belligerent  country, 

709 

26.  The  principles  laid  down  in  the  Court 

of  Admiralty  in  this  country  are  agreeable 
to  the  decisions  of  the  Courts  of  Law  upon 
the  subject,  710 

27.  Where  a  sentence  was  pronounced  by 

a  belligerent,  on  neutral  territory,  it  was  held 
void,  711 

28.  But  if  it  appears  beyond  doubt  that 

the  sentence  proceeded  on  the  ground  of  the 
property  not  being  neutral,  it  is  conclusive 
evidence  against  the  assured,  that  he  has  not 
complied  with  the  warranty,  713 

29.  Where  a  ship  was  condemned  gene¬ 

rally  as  “  good  and  lawful  prize,”  it  was  held 
conclusive  to  falsify  the  warranty,  that  the 
goods  were  neutral,  715 

30.  The  sentence  is  conclusive  only  as  to 

the  points  it  professes  to  decide,  717 

31.  If  no  leave  is  given  to  a  ship  to  carry 
simulated  papers,  and  the  ship  is  condemned 
for  carrying  them,  the  underwriters  are  dis¬ 
charged.  Otherwise  if  leave  be  given,  718 

32.  W^here  a  sentence  went  upon  a  French 

ordinance,  and  condemned  a  Dutch  ship  be¬ 
cause  she  had  an  English  supercargo  on 
board,  (being  an  enemy,)  this  sentence  was 
held  to  be  illegal  and  not  conclusive  against 
the  warranty,  718 

33.  So,  where  a  ship  was  condemned  be¬ 

cause  the  captain  was  “an  enemy”  and  no¬ 
thing  else,  the  sentence  was  held  not  to  be 
conclusive  to  falsify  the  warranty,  719 

31.  Courts  of  Admiralty  proceed  on  the 
“law  of  nations,”  and  such  treaties  as  par¬ 
ticular  states  have  agreed  shall  be  engrafted 
on  that  law.  But  no  one  state  can  add  to 
the  “law  of  nations,”  an  arbitrary  ordinance 
of  its  own  without  the  concurrence  of  other 
states,  721 

35.  A  ship  belonging  to  a  state  in  amity 

with  a  belligerent,  should  be  furnished  wdth 
such  documents  as  have,  by  treaty,  being 
agreed  on,  to  shew  her  character.  But  no 
ship  is  required  to  be  furnished  with  every 
document  required  by  the  ordinances  only  of  a 
belligerent  power,  723 

36.  Where  a  ship  warranted  Swedish  is 
captured  by  the  French,  and  condemned. 
The  Court  of  Prize,  after  stating  the  princi¬ 
pal  question  to  be,  whether  the  ship  and  cargo 
were  enemy’s  property,  condemns  both  as 
good  prize,  without  any  express  adjudication 


as  to  the  property.  Held,  that  this  sentence 
must  be  taken  to  have  proceeded  on  the 
ground  of  enemy’s  properly,  and  to  be  con¬ 
clusive  to  falsify  the  warranty,  729 

37.  A  sentence  of  a  Court  of  Admiralty 

proceeding  “?n  rent,”  is  conclusive  and  bind¬ 
ing  upon  all  the  world,  733 

38.  The  party  who  sets  up  the  sentence  is 

not  obliged  to  shew  that  it  proceeded  on  the 
ground  of  enemy’s  property,  but  it  lies  on  the 
other  party  who  objects  to  it,  to  shew  that  it 
proceeded  on  some  other  ground,  733 

39.  A  sentence  of  a  Court  of  Admiralty  is 
conclusive  as  to  all  it  professes  to  decide,  736 

40.  Finally  settled  by  the  House  of  Lords, 

that  “the  sentences  of  foreign  Courts  of  com¬ 
petent  jurisdiction  to  decide  questions  of  prize, 
are  of  conclusive  evidence  in  actions  on  poli¬ 
cies  of  insurance,  on  every  subject  within  the 
jurisdiction  of  the  Court,  and  in  which  they 
profess  to  decide  judicially,”  738 

41.  But  the  Court  must  distinctly  decide 

the  point,  in  order  to  affect  a  warranty  or 
representation  in  a  policy,  and  it  is  not  to  be 
collected  by  inference,  739 

42.  Where  a  foreign  Court  of  Admiralty 

alleges  reasons  for  the  sentence,  from  which  it 
appears  that  it  proceeded  on  other  grounds 
than  being  enemy’s  property,  the  sentence  is 
not  conclusive  against  the  warranty  of  neu¬ 
trality,  741 

43.  Where  in  a  case  of  insurance  on 
“goods”  on  board  the  ship  George,  it  be¬ 
came  the  principal  question  in  the  case, 
whether  a  sentence  of  condemnation  in  the 
Prize  Court  of  Monte  Video,  >was  to  be  re¬ 
ceived  as  conclusive  evidence  of  the  fact,  that 
the  ship  was  captured  in  attempting  to  break 
a  blockade ;  held,  that  as  it  was  not  possible 
safely  to  infer  from  the  terms  of  the  sentence, 
that  the  precise  ground  of  the  sentence  was 
the  attempt  to  break  the  blockade,  that  the 
sentence  w^as  expressed  with  so  much  doubt 
and  ambiguity  as  to  the  real  ground  on  which 
it  proceeded,  that  it  w’as  not  conclusive  evi¬ 
dence  of  the  captain’s  having  attempted  to 
break  the  blockade ;  and  the  assured  recovered, 

741 

44.  The  right  of  visiting  and  searching 

merchant  ships  upon  the  high  seas,  is  an  in- 
contestible  right  of  the  lawfully  commissioned 
cruisers  of  a  belligerent  nation,  747 

PERILS  OF  THE  SEA. 

1.  Every  loss  which  happens  to  a  ship  by 

the  immediate  act  of  God  is  a  loss  by  a  “peril 
of  the  sea,”  270 

2.  Where  a  ship  was  driven  on  an  ene¬ 

my’s  coast  by  a  gale  of  wind,  and  is  captured, 
and  not  damaged  by  the  wind,  this  is  a  loss 
by  “capture,”  and  not  a  loss  by  the  “perils 
of  the  sea,  270 
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3.  Where  a  ship  went  on  shore,  in  conse¬ 

quence  of  two  sailors  being  prevented  by  a 
pressgang  from  casting  off  a  rope,  as  they  had 
been  ordered,  held  to  be  a  loss  by  “peril  of 
the  sea,”  270 

4.  Where  a  ship  warranted  free  of  Ameri¬ 

can  condemnation,  slipped  away  in  the  night, 
and  was  afterwards,  by  the  ice,  tide,  and 
wind,  driven  on  shore,  and  ultimately  con¬ 
demned  for  breach  of  the  embargo,  the  under¬ 
writers  were  discharged,  271 

5.  Where  an  insurance  was  made  on  goods 

on  board  a  ship  “warranted  free  from  cap¬ 
ture  and  seizure,”  and  the  ship  was  stranded 
on  a  shoal,  and  was  lost;  but,  whilst  she  lay 
on  the  sand,  she  was  seized  by  the  commander 
of  the  place,  and  her  goods  were  confiscated 
by  him,  this  was  held  to  be  a  loss  by  “  the 
perils  of  the  sea,”  271 

6.  And  where  there  was  an  insurance  on 

goods,  and  where  the  ship  was  actually 
wrecked,  part  of  the  goods  lost  and  part  got 
on  shore,  where  they  were  plundered  and  de¬ 
stroyed  by  the  inhabitants,  this  was  held  to 
be  a  loss  by  “  perils  of  the  sea,”  271 

7.  And  where  a  ship  had  sprung  a  leak, 

and  the  captain,  with  the  hope  of  saving  part 
of  the  cargo,  had  run  her  ashore,  where  ulti¬ 
mately  she  had  gone  to  pieces,  it  was  held  to 
be  a  “peril  of  the  sea,”  272 

8.  But  the  loss  must  have  been  proved  to 
have  been  occasioned  immediately  by  one  of 
the  perils  insured  against,  and  where  a  decla¬ 
ration  in  an  insurance  on  slaves  stated,  that 
“by  perils  of  the  sea,  contrary  winds,  cur¬ 
rents,”  &c.,  the  voyage  was  retarded  so 
much  that  there  was  no  water  remaining  for 
the  slaves,  some  of  whom  perished  in  conse¬ 
quence,  and  it  was  proved  at  the  trial  that  the 
voyage  was  delayed  by  the  fact  of  the  master 
missing  his  port,  this  was  held  not  to  support 
the  allegation  in  the  declaration,  “that  the 
loss  happened  by  perils  of  the  sea,”  272,  273 

9.  A  loss  by  collision  is  a  loss  by  “peril  of 

the  sea,”  273 

10.  Ship  sunk  at  sea,  by  being  fired  at,  by 

mistaking  her  for  an  enemy,  is  a  loss  by 
“peril  of  the  sea,”  or,  if  not,  at  least  comes 
under  the  general  words  “all  other  perils,” 
&c.,  in  the  policy,  275 

11.  Where  a  vessel  was  ordered  into  a  dry 

harbour,  the  bed  of  which  was  hard  and  un¬ 
even,  and,  on  tide  having  left  her,  she  re¬ 
ceived  damage  by  taking  the  ground,  held  to 
be  a  loss  by  “peril  of  the  sea,”  277 

All  other  Perils,  &c. 

See  Jettison. 

12.  The  effect  of  these  general  words  in 

the  policy,  248 

13.  They  are  to  be  restrained  in  construc¬ 

tion  to  perils  of  the  same  kind  to  those  in¬ 
serted  in  the  policy,  349 


PILOT. 

See  Ship,  and  Master  of  Ship. 
PIRATES,  ROVERS,  THIEVES. 

I.  Pirates. 

Captures  by  pirates  as  between  the  assured 
and  assurer,  are  upon  the  same  footing  as 
captures  by  an  enemy,  303 

II.  Rovers  and  Thieves. 

1.  If  the  thieves  be  on  board,  the  master  of 

the  ship  is  to  answer  for  the  loss,  and  to  make 
it  good,  according  to  Malyne;  and  the  as¬ 
surers  are  not  to  be  charged  with  such  loss ; 
for  he  supposes  that  the  word  “thieves,” 
mean  “assailing  thieves,”  in  the  policy,  and 
their  being  coupled  with  the  term  “rovers,” 
by  the  maxim  of  “  noscitur  a  sociis^’  he  seems 
to  be  right,  303 

2.  Roccus  is  of  the  same  opinion,  304 

3.  The  underwriters  are  liable  for  a  robbery 
of  goods  from  without,  for  thieves  are  a  “peril” 
expressly  insured  against  by  them,  304 

POLICY,  CONSTRUCTION  OF. 

1.  The  immediate  and  not  a  remote  cause 
of  the  loss  is  looked  to  by  the  Court  in  con¬ 
struing  a  policy  :  and  if  this  be  covered  by  the 
terms  expressed  in  the  policy,  they  will  hold 
the  underwriters  liable,  although  the  loss  may 
be  attributable,  in  the  first  instance,  to  a  re¬ 
mote  cause  not  covered  by  the  policy,  268 

2.  It  is  a  maxim  of  the  law  of  marine  in¬ 

surance,  that  the  assured,  having  provided  a 
complete  crew  and  master  of  competent  know¬ 
ledge  at  the  commencement  of  the  voyage, 
makes  no  warranty  that  they  shall  do  their 
duty  during  the  continuance  of  it;  nor  are  the 
underwriters  exempted  from  their  liability  in 
case  of  a  loss  arising  immediately  from  one  of 
the  perils  insured  against,  although  remotely 
owing  to  the  negligence  of  the  master  and 
crew,  269 

3.  The  Courts,  in  putting  a  construction 

upon  policies  will  always  be  guided  by  the 
custom  and  usage  of  trade,  197 

4.  In  all  mercantile  transactions  the  great 

object  should  be  certainty,  and  therefore  it  is 
of  more  consequence  that  a  rule  should  be  cer¬ 
tain,  than  whether  the  rule  is  established  the 
one  way  or  the  other,  because  speculators  in 
trade  then  know  what  ground  to  go  upon,  per 
Lord  Mansfield,  in  Vallejo  v.  Wheeler,  Cowp. 
153,  323 

5.  And  by  Mr.  Justice  Willes,  in  Lockyer 

V.  Offley,  1  T.  R.,  252,  329 

OP  THE  PROCEEDINGS  IN  THE 
ACTION. 

1.  The  relief,  which  by  the  law  of  this 
country  is  given  to  either  party  to  the  contract 
of  assurance,  is  generally  by  an  action  at  law, 

783 
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2.  There  are  some  cases  where  the  parties 

may  get  relief  in  equity,  as  for  an  injunction 
to  stop  an  action  at  law,  784 

3.  A  court  of  equity  will  not  alter  a  policy 

in  the  absence  of  strong  proof  of  its  being  con¬ 
trary  to  the  intent  of  the  parties,  784 

4.  But  where  a  policy  has  been  drawn  up, 

by  mistake,  in  terms  which  are  not  conforma¬ 
ble  to  the  real  intentions  of  the  parties,  the  in¬ 
strument  may  he  rectified  in  a  court  of  equity 
by  the  slip  or  label,  784 

5.  At  common  law  a  policy  cannot  be  al¬ 

tered  after  it  had  been  signed,  without  the 
consent  of  the  parties,  784 

6.  A  court  of  equity  will  give  relief  in  a 
case  where  there  is  a  suspicion  of  fraud  in 
the  assured,  and  in  such  cases  will  compel 
him,  on  oath,  to  make  a  full  disclosure  of  all 
the  circumstances  within  his  knowledge,  784 

7.  All  issues  on  policies  of  assurances  are 
tried  in  the  courts  of  common  law,  784 

8.  And  a  clause  in  a  policy  that  in  case  of 

a  dispute  it  should  be  referred,  is  no  bar  to  an 
action  at  law  where  there  has  been  no  refer¬ 
ence  in  fact,  nor  is  depending,  784 

9.  The  remedy  against  the  two  old  incorpo¬ 

rated  companies  is  by  debt  or  covenant,  and 
so  in  the  case  of  other  incorporated  compa¬ 
nies,  785 

10.  The  remedy  against  a  private  under¬ 
writer  is  by  action  of  assumpsit,  786 

11.  Consolidation  of  actions.  The  rule: 

its  nature,  and  the  terms  on  which  it  is  usu¬ 
ally  made,  786,  787 

12.  The  venue  may  be  changed,  unless 

the  policy  be  under  seal,  or  the  cause  of  action 
arise  out  of  the  realm,  789 

13.  The  declaration.  The  date  of  the  ex¬ 

ecution  of  the  policy,  a  copy  of  which  is  in¬ 
serted  therein,  789 

14.  The  stamp  required  by  law  on  the 

policy,  789 

15.  The  plea,  796 

16.  Payment  of  money  into  Court,  and 
the  proceedings  of  the  plaintitF  after,  796 

17.  What  the  plea  of  payment  into  Court 

admits!  796 

18.  The  issue,  803 

19.  Proof  of  the  defendants  subscription 

of  the  policy,  or  of  some  person  subscribing 
for  him  by  his  authority,  803 

20.  The  plaintiff  must  prove  his  interest 

in  the  subject-matter,  by  production  of  bill  of 
lading,  &c.,  804 

21.  Proof  of  the  ownership  of  the  ship, 

&c ,  805 

22.  The  plaintiff  must  prove  that  the  loss 
happened  as  is  averred  in  the  declaration, 

809,  811 

OF  RE-ASSURANCE  AND  DOUBLE 
ASSURANCE. 


1.  Re-assurance,  as  understood  by  the  law 
of  England,  may  be  said  to  be  a  contract 
which  the  first  assurer  enters  into,  in  order  to 
relieve  himself  from  those  risks  which  he  has 
incautiously  taken  by  throwing  them  upon 
other  assurers,  who  are  called  rc-assurers, 

773 

2.  By  sect.  4  of  19  Geo.  2,  c.  37,  it  is 

unlaw'ful  to  make  re-assurance,  unless  the 
assurer  be  insolvent,  become  bankrupt,  or 
die,  773 

II.  Double  Assubaxce,  775 

1.  Where  a  person  has  made  a  double  as¬ 
surance,  he  may  recover  the  whole  sum  upon 
the  first  action,  and  leave  the  defendant  to 
recover  a  rateable  satisfaction  from  the  others, 

775 

2.  Where  an  assured  had  recovered  against 

the  underwriters  of  the  second  insurance,  the 
latter  were  held  entitled  to  recover  against 
the  underwriters  on  the  first  policy  for  their 
contribution,  776 

3.  Where  there  are  several  insurers  they 

shall  all  contribute  pro  rata,  779 

RETURN  OF  PREMIUM. 

1 .  Whether  there  is  to  be  a  return  of  pre¬ 

mium  in  case  of  fraud ;  see  au/e,  in  article 
“  Fraud  in  Policies,”  625 

2.  Where  the  interest  turns  out  to  be  less 

than  the  amount  insured,  there  shall  be  a  re¬ 
turn  of  the  overplus  premium,  751 

3.  Where  a  policy  was  made  on  goods  on 

behalf  of  the  plaintiff  by  an  agent,  and  a  pre¬ 
mium  paid,  and  the  policy  was  void,  as  no 
goods  were  ever  on  board,  it  was  held  that 
the  plaintiff  might  recover  the  premium  from 
the  underwriter,  in  an  action  of  money  had 
and  received  to  his  use,  752 

4.  The  parties  often  agree  that  there  shall 

be  a  return  of  part  of  the  premium  upon  the 
happening  of  a  certain  event:  for  instance, 
if  the  ship  sail  with  convoy  for  the  voyage, 
and  arrive  safe,  752 

5.  Goods  are  insured  from  Grenada  to  Lon¬ 
don  at  eighteen  guineas  per  cent.,  “to  return 
eight  per  cent,  if  the  ship  sails  with  convoy, 
and  arrives.”  The  ship  sailed  with  the  con¬ 
voy,  which  left  her,  as  usual,  at  the  Downs  ; 
after  which  an  average  loss  happened,  but 
the  ship  arrived  safe  at  London.  Held  that 
the  underwriters  were  liable  to  return  eight 
per  cent,  on  the  value  of  the  goods  in  the 
policy,  notwithstanding  the  average  loss,  753 

6.  On  a  policy  on  freight,  “  to  return  ten 
per  cent,  if  the  ship  sail  with  convoy  and 
arrive.”  The  ship  sailed  with  convoy,  was 
captured  and  recaptured.  The  assured  are 
entitled  to  a  return  of  premium,  although  the 
underwriters  were  obliged  to  pay  salvage,  755 

7.  Where  several  policies  are  made,  and 
the  interest  turns  out  less  than  the  amount 
insured  in  the  whole,  there  must  be  a  rate- 
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able  return  of  premium  upon  all  the  policies, 

756 

8.  But  where  there  were  five  policies  made 
on  a  cargo  of  cotton,  then  at  sea,  on  the  12th 
April,  which  did  not  amount  together  to  the 
value  of  the  subject-matter  insured ;  and  on 
the  13th  of  April,  news  having  arrived  of  the 
vessel’s  safety  on  that  day,  six  other  policies 
were  bona  fide  made,  the  amount  of  which, 
together  with  the  former,  exceeded  the  value 
of  the  subject-matter  insured ;  it  was  held  that 
the  assured  were  entitled  to  a  return  of  pre¬ 
mium  on  the  amount  of  the  over-insurance, 
taking  the  account  from  the  whole  of  the  po¬ 
licies  which  had  been  made,  and  this  was  to 
be  paid  rateably  by  the  underwriters  on  the 
policies  of  the  13th,  but  that  the  underwriters 
on  those  of  the  12th  were  to  be  exempted,  757 

9.  Where  the  risk  has  not  been  run,  either 

owing  to  the  fault,  or  the  pleasure  or  will  of 
the  assured,  or  to  any  other  cause,  the  pre¬ 
mium  shall  be  returned,  757 

10.  Where  the  risk  has  once  commenced, 

there  shall  be  no  apportionment  or  return  of 
premium,  758 

11.  But  where  a  voyage  from  London  to 

Halifax  was  insured  on  the  contingency  of 
sailing  from  Portsmouth  with  a  convoy,  (par¬ 
ticularly  named)  which  contingency  did  not 
happen,  it  was  held  that  the  assurer  was  en¬ 
titled  to  retain  only  a  proportional  part  of  the 
premium,  759 

12.  Where  an  insurance  was  made  by  an 

agent  here  on  goods,  “  at  and  from  a  port  in 
Kussia  to  London,”  on  behalf  of  a  Russian 
subject  abroad,  which,  in  fact,  was  made 
after  the  commencement  of  hostilities  by  Rus¬ 
sia  against  this  country,  but  before  the  know¬ 
ledge  of  it  here,  and  after  the  ship  had  sailed 
and  been  captured,  it  was  held,  that  the  voy¬ 
age  being  void  in  the  commencement,  that 
the  plaintiffs  were  to  recover  back  the  pre¬ 
mium,  inasmuch  as  the  insurance  was  made 
without  any  consciousness  of  its  illegality  at 
the  time,  759 

13.  But  where  an  insurance  was  made 

previous  to  the  commencement  of  hostilities, 
and  was  held  to  be  void  on  account  of  the 
capture  being  made  by  the  King’s  forces,  the 
underwriter  being  a  resident  subject  of  his 
Majesty  in  this  country,  it  was  held  that  the 
plaintiff  could  not  recover  the  premium  back, 
as  the  contract  was  at  the  time  it  was  made 
legal  for  all  losses,  except  loss  by  British  cap¬ 
ture,  760 

14.  Where  the  plaintiff  had  made  an  insu¬ 

rance  on  behalf  of  captors,  which  was  void 
for  want  of  interest  in  the  captors,  as  there 
was  no  illegality  in  the  voyage  or  insurance, 
and  as  the  resistance  of  the  underwriters  to 
the  claim  under  the  policy  proceeded  on  the 
ground  that  there  was  no  risk,  held  that  the 
plaintiff  was  entitled  to  a  return  of  the  pre¬ 
mium,  761 


15.  Where  a  premium  had  been  paid  to 

cover  a  trading  with  the  enemy,  though  the 
insurance  was  void,  the  premium  could  not 
be  recovered  back,  763 

16.  Where  an  insurance  was  made  in  vio¬ 
lation  of  the  Navigation  Acts,  it  was  held 
that  the  premium  could  not  be  recovered  back, 

764 

17.  But  w'here  the  policy  is  void,  on  ac¬ 
count  of  the  subject-matter  not  being  insur¬ 
able,  the  assured  may  recover  the  premium, 

764 

18.  Where  a  policy  was  vacated  by  a  de¬ 

viation  in  the  voyage,  as  the  insurance  was 
“  at  and  from”  the  port  of  departure,  the  risk 
had  commenced,  and  there  could  be  no  return 
of  premium,  764 

19.  Where  the  policy  was  “at  and  from 

Jamaica  to  London,  warranted  to  depart  with 
convoy  for  the  voyage,  and  to  sail  on  or  be¬ 
fore  the  1st  August,”  the  ship  sailed  on  the 
31st,  without  convoy,  and  the  jury  found 
that  in  such  cases  there  was  a  usage  to  return 
the  premium,  deducting  one-half  per  cent. 
Held  that  the  express  usage  took  the  case  out 
of  the  general  rule,  771 

SHIP. 

See  Master. 

1.  The  husband  of  a  ship  has  no  right  to 

insure  for  any  part-owner,  without  his  parti¬ 
cular  direction ;  nor  for  all  the  owners  without 
their  general  direction,  9 

2.  The  name  of  the  ship  should  be  inserted 

in  the  policy,  80 

3.  Sometimes  there  are  insurances  upon 

“ship  or  ships,”  expected  from  a  particular 

place,  82 

4.  A  mistake  in  the  name  of  the  ship  will 
not  vitiate  the  policy  if  the  identity  be  proved, 

81 

5.  The  “boat”  of  the  ship  in  some  voy¬ 

ages  is  usually  carried  on  the  outside,  slung 
on  the  quarters,  83 

6.  The  rigging  and  tackle  of  a  ship  are 

put  on  shore  during  a  repair,  by  the  usual 
course  of  the  voyage,  and  burnt  l)y  accident, 
the  underwriters  are  liable,  85 

7.  If  the  risk  be  varied  by  the  fault  of  the 

owner  or  master  of  the  “ship,”  the  under¬ 
writers  are  discharged,  86 

8.  Whatever  is  usually  done  by  every  ship, 
in  a  particular  voyage,  is  understood  to  be 
referred  to  by  every  policy,  and  to  make  a 
part  of  it  as  if  it  had  been  expressed,  87 

9.  Extraordinary  wages  paid  to  the  sea¬ 

men,  and  provisions  expended  during  the  de¬ 
tention  of  a  ship,  are  not  protected  by  a  po¬ 
licy  on  “ship,”  89 

10.  Neither  can  the  assured  recover  for 
wages,  provisions,  or  demurrage,  during  the 
ship’s  stay  for  repair,  or  detention  of  a  for- 
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eign  power,  on  a  policy  on  “  ship  and  goods,” 

89 

11.  But  where  provisions  were  sent  out  in 

a  China  and  East  Indian  ship  for  the  crew, 
and  while  the  ship  was  lying  oft'  Bank-saul 
Island  to  be  refitted,  and  the  stores  and  pro¬ 
visions  were  taken,  as  usual  in  that  voyage, 
and  put  into  a  warehouse  where  they  were  ac¬ 
cidentally  consumed  by  fire,  it  was  held,  that 
the  assured  could  recover  the  loss  of  the  pro¬ 
visions  destroyed  by  a  peril  insured  against, 
and  not  consumed  by  the  crew,  under  the 
terms  “ship  and  furniture,”  91 

12.  The  term  “good”  applied  to  the  ship, 

means  in  the  legal  sense  of  the  term,  the 
seaworthiness,  of  the  vessel.  And  it  is  of  the 
first  importance  and  of  the  essence  of  this 
contract,  9 1 

13.  There  is  an  implied  warranty  on  the 

part  of  the  assured,  that  the  ship  when  she 
sails,  shall  be  “good,”  that  is  “seaworthy’ 
for  the  voyage,  96 

14.  Where  a  ship  was  made  seaworthy  as 

the  assured  and  shipbuilder  thought,  but  hav¬ 
ing  sailed  in  bad  weather  to  Portsmouth  from 
the  Thames,  and  being  very  leaky,  she  was 
condemned  as  not  fit  to  proceed.  Held,  how¬ 
ever  innocent  the  assured  might  be,  the  un¬ 
derwriters  were  discharged,  105 

15.  If  a  ship  become  leaky^  and  unable  to 

proceed  soon  after  the  commencement  of  the 
risk,  without  any  visible  cause,  the  presump¬ 
tion  is  that  she  was  not  seaworthy  w’hen  she 
sailed,  106 

16.  A  ship  to  be  seaworthy,  must  be  fur¬ 
nished  with  ground  tackling  sufficient  to  en¬ 
counter  the  ordinary  perils  of  the  sea,  107 

17.  The  seaworthiness  of  a  ship  is  to  be 

taken  w'ith  a  reference  to  her  situation  in  dif¬ 
ferent  periods  of  the  voyage,  108 

18.  There  is  a  seaworthiness  for  port,  and 
there  is  a  seaworthiness  for  the  voyage,  1 10 

19.  The  vessel  must  also  have  a  sufficient 

crew  and  captain  of  competent  skill,  1 10 

20.  If  an  insured  ship  is  to  be  navigated  in 

a  particular  manner  described  by  statute,  if 
the  requisitions  of  the  statute  are  not  strictly 
complied  with,  the  insurance  is  void,  120 

21.  The  implied  warrantry  of  a  ship  being 

seaworthy  for  the  voyage  insured,  is  not  con¬ 
fined  to  the  sufficiency  of  the  hull,  but  it  ex¬ 
tends  to  the  soundness  of  the  sails  and  rigging; 
and  a  ship  if  “warranted  to  sail  with  convoy,” 
should  be  supplied  with  such  sails  as  will  en¬ 
able  her  to  keep  up  with  the  convoy :  because 
a  “warranty  to  sail  with  convoy,”  implies  the 
necessity  not  only  of  setting  sail  together,  but 
keeping  up  whth  it,  in  order  to  give  the  under¬ 
writers  the  protection  to  the  end  of  the  con¬ 
voy’s  usual  attendance,  122 

22.  By  an  implied  warranty  every  ship  in¬ 

sured  must  be  seawmrthy  at  the  commence¬ 
ment  of  the  risk,  but  the  assured  makes  no 
warranty  that  she  shall  continue  so,  123 
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23.  Neither  does  the  assured,  after  having 
provided  a  competent  master,  and  sufficient 
crew'  for  the  voyage,  warrant  that  they  shall 
do  their  duty  during  the  continuation  of  it, 

123 

24.  Neither  are  the  underw'riters  discharg¬ 
ed  from  their  liability,  in  the  case  of  a  loss 
immediately  arising  from  one  of  the  perils  in¬ 
sured  against,  though  remotely  owing  to  the 
neglect  and  fault  of  the  master  or  crew,  1 23, 

124,  125,  126, 

25.  If  a  ship  sets  sail  on  her  voyage  in  an 
apparent  seaw'orthy  condition,  and  afterwards, 
before  any  loss  happens,  she  is  found  to  be  too 
heavily  laden  so  as  to  render  her  unseaworthy, 
and  the  fault  is  remedied  and  she  proceed  on 
her  voyage  in  a  seaworthy  condition,  the  un¬ 
derwriters  are  liable  to  a  subsequent  loss,  127 

26.  The  assured  cannot  change  the  ship 

previous  to  the  voyage  for  another,  without 
mentioning  it  to  the  underwriters,  139 

27.  Whether  the  assured  may  in  the  course 
of  the  voyage  if  the  original  vessel  is  lost, 
tranship  the  goods  in  another  vessel,  143 

28.  In  foreign  countries  it  is  expressed 
either  in  the  policies  or  ordinances,  that  “  the 
risk  of  the  underwriters  begin  the  moment  the 
goods  quit  the  shore.”  But  in  this  country 
the  common  form  of  the  policy  used  is  differ¬ 
ent,  viz:  “from  the  lo.ffiing  on  board  the 
ship,”  but  there  are  exceptions  to  this  rule, 
particularly  with  Companies  of  Assurance, 

149 

29.  The  risk  on  the  body  of  the  ship  con¬ 

tinues  till  the  ship  be  moored  twenty-four 
hours  at  anchor  in  good  safety,  150 

30.  Where  the  policy  is  “  till  the  ship  be 

moored  at  anchor  twenty-four  hours  in  good 
safety,”  the  underw'riters  are  not  liable  for  any 
loss  that  takes  place  after  that  time,  153 

31.  Where  a  ship  arrived  in  port  a  mere 
wreck,  and  was  obliged  to  be  lashed  to  a  hulk 
to  prevent  her  sinking,  held  it  was  a  total  loss, 

156 

32.  A  ship  being  moored  twenty -four  hours 

in  safety,  implies  the  opportunity  of  unloading 
and  discharging,  157 

33.  If  an  embargo  is  put  on  previous  to  a 

ship’s  arrival  at  a  port,  she  cannot  be  said  to 
be  moored  in  safety,  157 

34.  Where  the  words  “  at  and  from”  are 

used  in  the  policy,  the  risk  commences  at  the 
ship’s  first  arrival  at  the  port.  But  if  there 
be  an  unreasonable  delay  at  the  port,  the  un¬ 
derwriters  are  discharged,  176 

35.  Though  it  be  not  necessary  that  the 

ship  should  be  at  the  port  in  question  at  the 
time  of  making  the  insurance,  yet  there  must 
not  be  an  unreasonable  delay  in  her  arriving 
there,  177 

36.  When  a  policy  is  on  a  voyage  to  an 
island  having  several  ports,  the  risk  on  the 
outward  voyage  ceases  after  the  ship  has  been 

I  moored  at  the  first  port,  1 78 
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37.  In  a  policy  **at  and  from  an  island,” 

the  ship  is  protected  in  going  from  port  to 
port,  1 79 

38.  If  the  policy  be  on  “goods,”  and  on 

the  ship  at  and  from  a  given  place,  beginning 
the  adventure  upon  the  loading  thereof  on 
board  of  the  ship,  (without  saying  where)  it 
will  not  cover  goods  shipped  elsewhere  than 
the  place  where  the  risk  commences,  or  “the 
ship,”  though  they  be  the  goods  mentioned  in 
the  policy,  193 

39.  But  if  part  of  the  cargo  be  landed  and 

relanded,  so  as  to  enable  the  whole  to  be  in¬ 
spected  :  held  to  be  a  virtual  reloading  within 
the  terms  of  the  policy,  193 

40.  So,  if  a  policy  be  declared  to  be  in  con¬ 

tinuation  of  former  policies,  goods  previously 
loaded  will  be  covered  by  it,  194 

4 1 .  Where  a  policy  was  beginning  the  ad¬ 
venture  upon  the  goods  from  the  loading  there¬ 
of  on  board  wheresoever,  it  was  held  to  cover 
the  loading  wheresoever  it  took  place,  1 94 

42.  But  where  the  assured  have,  by  the  ex¬ 
pressed  terms  w'hich  they  have  used  in  the 
policy,  confined  the  risk  to  the  goods  “from 
the  loading  thereof”  at  a  particular  place,  the 
Court,  in  construing  the  policy,  will  be  guided 
by  the  express  terms  they  have  used,  195 

43.  Liberty  for  the  ship  to  touch  and  stay 

at  any  ports  and  places  whatsoever  without 
prejudice  to  the  insurance,  is  inserted  in  most 
of  the  policies  of  insurance  particularly  in 
those  on  voyages  to  distant  places,  such  as  the 
East  and  West  Indies,  the  continents  of  Ame¬ 
rica  and  Africa,  and  round  the  Capes,  and  to 
China,  208 

44.  An  insurance  upon  an  Indian  voyage 

includes  the  “country  voyage”  by  the  usaire 
of  the  trade,  214 

45.  If  in  a  policy  on  an  Indian  voyage  there 
be  liberty  “to  touch,  stay,  and  trade,  at  any 
ports  or  places  whatsoever,”  this  covers  the 
risk  of  even  a  second  country  voyage,  216 

46.  Also  where  the  liberty  was  only  “to 

touch,  and  stay,  at  any  port  or  place  by  the 
usage  of  the  trade  this  covers  the  intermediate 
voyages,  217 

47.  But  the  clause  giving  liberty  “to  touch, 

stay,  trade,”  &c.  is  to  he  understood  with  such 
restrictions  as  the  Courts  have  thought  neces¬ 
sary  to  prevent  any  unfair  advantage  of  the 
general  terms  in  which  it  is  expressed.  It  is, 
therefore,  always  interpreted  as  subordinate  to 
the  voyage  insured,  which  is  the  principal  ob¬ 
ject  of  the  contract;  and  in  cases  of  doubt  it 
must  be  understood  with  reference  to  the  laws 
of  commerce,  and  the  usage  of  the  particular 
trade,  217—226,  230 

Deviation  from  the  Voyage. 

48.  It  is  expected  that  a  ship  insured  for 
any  particular  voyage  does  at  once  proceed  to 
take  and  keep  (if  possible)  the  proper  route 


and  course  which,  according  to  seafaring  per¬ 
sons,  is  acknowledged  to  be  the  best  and  the 
proper  one  to  perform  the  voyage  insured, 

230 

49.  But  if,  instead  of  keeping  the  proper 

course,  the  ship,  either  by  the  direction  of  the 
assured,  or  his  agent,  or  by  the  wilful  act  of 
the  master,  without  necessity  or  any  reasona¬ 
ble  cause  alter  her  course  in  a  different  direc¬ 
tion,  this  is  a  “deviation”  from  the  voyage, 
which  voids  the  insurance,  230 

50.  So,  also,  if  a  ship  is  at  a  particular  port, 

and  is  represented  by  the  assured  to  the  under¬ 
writers  as  being  bound  at  such  a  time  on  such 
a  voyage,  upon  which  an  insurance  is  made 
“at  and  from”  the  given  port,  if  by  sufficient 
proof  it  can  be  made  apparent  that  the  master 
by  the  directions  of  his  owners,  or  by  his  own 
wilful  act,  has  prepared  himself  to  sail  on  a 
voyage  different  from  the  one  proposed  to  the 
underwriters,  and  insured  by  them,  and  she  be 
lost  in  port  before  she  even  sets  sail,  the  insu¬ 
rance  is  vacated,  from  the  fact  of  the  prepara¬ 
tions  of  the  master  to  sail  on  a  different  voyage 
than  the  one  insured,  231,  232,  &c. 

51.  Where  the  master  of  a  ship  took  her 

out  of  her  course  on  a  smuggling  speculation 
of  his  own,  this  was  held  to  be  clearly  a  devia¬ 
tion,  231,  232 

52.  Where  a  ship  puts  into  a  port  which 

she  had  no  liberty  by  the  policy  to  enter,  held 
to  be  a  deviation  from  the  voyage,  235 

53.  If  the  master  put  into  a  port  which  is 

not  usual,  or  stay  an  unusual  time,  it  is  a 
deviation,  235 

54.  Where  a  vessel  was  obliged  to  stay  to 

pay  sound  dues,  it  was  held  that  taking  in 
provender  there  was  not  a  deviation,  as  there 
was  no  delay  of  the  voyage,  237 

55.  Taking  in  goods  whilst  lying  for  con¬ 

voy,  no  deviation,  no  delay  of  the  voyage  be¬ 
ing  occasioned  thereby,  237 

56.  A  ship  having  liberty  to  put  into  one  port 
puts  into  another  equally  in  her  way  :  this 
voids  the  policy,  though  neither  the  risk  or 
premium  would  have  been  greater,  237, 

238,  &c. 

57.  Where  several  places  are  mentioned  in 

a  policy,  the  ship  must  go  to  them  in  the  order 
in  which  they  are  named,  240 

58.  Where  a  deviation  has  once  taken 

place,  it  is  immaterial  for  how  long  it  may 
continue,  for  the  underwriter  is  discharged  the 
moment  it  takes  place,  243 

59.  Where  a  ship  in  the  night  time  cruised 
and  deviated  in  hopes  of  getting  a  prize  :  held, 
from  that  moment,  the  policy  was  discharged, 

244 

60.  But,  if  a  merchant  ship  carry  letters  of 

marque,  she  may  chase  an  enemy,  though  she 
may  not  cruise,  244 

61.  Where  a  license  is  given  to  deviate, 

the  Court  wdl  not  extend  the  meaning  beyond 
what  is  expressed  by  the  parties,  247 
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62.  The  doctrine  of  deviation  extends  to 

policies  on  freight,  248 

63.  Where  the  deviation  arises  from  neces¬ 
sity,  the  underwriter  is  not  discharged,  248 

64.  Going  into  a  port  to  refit  is  not  a  devia¬ 
tion,  250 

65.  Going  out  of  the  direct  course  to  avoid 
a  storm,  or  being  driven  out  of  the  direct 
course  by  stress  of  weather,  is  not  a  deviation, 

252 

66.  Where  a  plea  of  necessity,  by  the  act 

of  God,  is  set  up,  it  must  be  made  apparent 
that  there  was  no  default  of  the  assured  or 
master,  255 

67.  A  deviation  is  allowable,  if  done  to 
avoid  an  enemy,  or  to  seek  for  convoy,  256 

68.  If  a  ship  go  to  the  usual  place  of  ren¬ 

dezvous  to  join  convoy,  though  out  of  the 
direct  course,  it  is  no  deviation,  258 

69.  A  ship  may  afford  assistance  to  a  ship 

in  distress,  without  being  guilty  of  a  devia¬ 
tion,  258 

70.  If  a  ship  be  insured  on  a  trading  voy¬ 
age,  the  assured  must  carry  on  that  trade  with 
usual  and  reasonable  expedition,  259,  260 

71.  A  deviation  merely  contemplated,  but 
not  carried  into  effect,  is  no  deviation,  261 

72.  Where  a  ship  is  missing  and  not  heard 

of  in  a  reasonable  time,  it  is  by  law  presumed 
that  she  has  foundered  at  sea,  351 

73.  In  England,  there  is  no  regulation  or 

usage  of  merchants  fixing  a  time  within  which 
the  assured  may  demand  payment  for  a  loss  of 
a  ship,  in  case  of  no  account  being  heard  of 
her,  353 

74.  See  Ordinances  of  Spain  and  Fraxce 

on  this  Subject,  353 

75.  See  also  “The  Rota  of  Genoa”  upon 

this  point,  362 

STRANDING  OF  THE  SHIP. 


fasten  her  by  tackle  to  posts  on  the  shore ;  the 
rope  which  fastened  her  not  being  of  sufficient 
strength  she  fell  over  on  her  side,  was  stove 
in,  and  greatly  injured.  It  was  held  that  this 
was  a  “stranding”  within  the  meaning  of  the 
policy,  461 

7.  And  where  a  ship  was  in  tide  harbour 
and  proceeded  to  discharge  her  cargo  at  a 

i  quay  on  the  side  of  it,  which  could  be  done 
!  at  high-water  only,  and  not  at  one  tide;  at 
the  first  low  tide  the  vessel  grounded  on  the 
mud  ;  but  on  a  subsequent  ebb,  the  rope  which 
fastened  her  head  stretched,  and  the  wind 
blowing,  she  did  not  ground  entirely  on  the 
mud,  but  her  fore  part  got  on  a  bank  of 
stones,  and  the  vessel  having  strained,  some 
damage  was  sustained  by  the  cargo,  but  no 
lasting  injury  was  done  to  the  ship.  This 
was  held  to  amount  to  a  “stranding,”  462 

8.  Where  on  a  policy  on  “corn.”  the  memo¬ 
randum  stated  that  the  underwriter  would  not 

I  be  liable  for  any  average,  unless  general,  or  the 
1  ship  be  stranded,  but  their  being  no  averment 
in  the  declaration  that  the  ship  was  stranded, 
the  assured  could  not  re<-over,  475,  476 

9.  If  the  ship  be  stranded,  that  destroys 

the  exception,  and  lets  in  the  general  words 
of  the  policy,  478 

10.  The  stranding  of  a  lighter,  by  which 

goods  from  the  ship  are  carried  to  the  shore, 
is  ni)t  such  a  stranding  of  the  ship  whthin  the 
terras  of  the  exception,  480 

11.  The  stranding  must  take  place  during 
the  continuance  of  the  risk,  and  where  the 
goods  which  had,  by  the  occurrence  of  cer- 
tiin  circumstances  been  landed  and  sold,  and 
the  stranding  took  place  afterwards,  though, 
during  the  original  voyage,  held  that  this  was 
not  such  a  stranding  as  would  let  in  the  gene¬ 
ral  words  of  the  policy  as  to  those  goods,  480 


1.  What  shall  amount  to  the  stranding  of 

the  ship  within  the  meaning  of  the  memcran- 
dum,  458 

2.  It  is  not  every  touching  or  staking  on 

a  fixed  body  in  the  sea  or  river,  that  will  con¬ 
stitute  a  stranding.  The  ship  must  be  sta¬ 
tionary,  458 

3.  Where  a  ship  is  driven  on  shore  and 

remains  for  any  time  on  the  ground,  this  is  a 
stranding,  459 

4.  Where  a  ship  under  the  conduct  of  a 

pilot  was  fastened  at  the  pier  of  a  dock  and 
left  and  took  the  ground,  this  was  held  to  be  a 
stranding,  459 

5.  But  where  by  the  natural  course  of  the 

navigation  the  vessel,  by  the  flux  and  reflux 
of  the  tide,  would  be  left  on  the  ground,  this 
is  not  a  stranding,  460 

6.  Where  a  ship  in  the  course  of  her  voy¬ 
age  was  compelled  to  put  into  a  tide  harbour, 
and  was  there  moored, at  a  place  usual  for  ships 
of  her  burthen,  and  it  became  necessary  to 


USAGE. 

1.  An  interest  in  expenses  incurred  by  the 

captain  for  the  use  of  a  ship,  for  which  he 
charged  respondentia  interest,  was  held  to  be 
protected  by  a  policy  on  “goods,  specie  and 
effects,”  oil  the  ground  solely  of  the  usage  of 
the  Indian  trade,  18 

2.  The  master’s  clothes  or  the  ship’s  provi¬ 

sions,  do  not  come  under  the  term  of  “goods,” 
nor  goods  lashed  on  deck,  unless  sanctioned 
by  usage,  19 

3.  In  some  voyages  there  is  an  usage  to 

carry  the  “boat”  on  ihe  ship  and  slung  on 
the  quarters,  83 

4.  Usage  may  be  admissible  to  explain 

what  is  doubtful— it  is  never  admissible  to 
contradict  what  is  plain,  *  84 

5.  The  principle  upon  which  usage  may 
be  given  in  evidence  as  to  goods  lashed  on 
“deck,”  is,  that  they  are  not  in  the  place 
where  goods  are  usually  stowed.  And  the 
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underwriter  is  entitled  to  have  notice  of  the 
fact,  or  of  the  nature  of  the  goods,  84 

6.  But  where  there  was  an  insurance 
“upon  the  ship  and  all  her  furniture  and 
apparel,  including  the  boat,”  and  evidence 
was  given  that  in  voyages  such  as  the  one 
in  question,  ships  invariably  carried  a  boat 
in  the  place  where  the  boat  in  question 
was  carried,  and  slung  as  this  boat  was 
slung — parol  evidence  will  not  be  admitted 
to  prove  that  underwriters  are  not  liable  for 
the  loss  of  a  boat  so  slung.  Inasmuch  as 
the  policy  imports  that  the  insurance  is  on 
the  whole  ship  and  all  its  furniture,  including 
the  boat,  without  any  restriction,  the  usage  is 
attempted  to  be  admitted  to  contradict  the 
express  terms  of  the  policy,  by  showing  that 
the  boat  by  usage,  is  to  be  excluded,  83 

7.  Whatever  is  usually  done  by  every  ship 
in  a  particular  voyage,  is  understood  to  be 
referred  to  by  every  policy,  and  to  make  a 
part  of  it  as  much  as  if  it  was  expressed,  87 

8.  The  Courts  of  law  in  putting  a  construc¬ 

tion  upon  policies,  have  always  been  guided 
by  the  custom  and  usage  of  trade,  197 

9.  J’olicies  are  to  be  construed  largely  for 

the  benefit  of  trade,  201 

10.  Where  goods  were  insured  to  the  coast 

of  Ijabrador  till  safely  landed,  are  kept  on 
board  a  long  time  after  the  ship’s  arrival — 
this  being  the  usage  of  the  trade  at  that  place, 
the  risk  continues,  203 

11.  Every  underwriter  is  presumed  to  be 

acquainted  with  the  practice  of  the  trade  he 
insured,  and  that  whether  it  is  recently  estab¬ 
lished  or  not,  205 

12.  Evidence  of  the  practice  of  the  trade 

is  to  be  received  :  and  the  underwriter  is 
bound  to  know  it,  206 

13.  A  ship  may  go  to  the  general  convoy 

at  the  risk  of  the  underwriters,  198 

14.  A  ship  insured  from  London  to  the 
East  Indies,  “warranted  to  sail  with  con¬ 
voy  the  warranty  is  to  be  construed  accord¬ 


ing  to  the  usage  among  merchants,  that  is, 
from  such  place  as  convoys  are  to  be  had,  as 
the  Downs,  198 

15.  An  insurance  on  ah  Indian  voyage  in¬ 

cludes  the  “country  voyage”  by  the  usage  of 
the  trade,  214 

16.  So,  also,  where  the  liberty  was  only 

“to  touch  and  stay  at  any  port  or  place:”  by 
the  usage  of  the  trade  this  covers  the  inter¬ 
mediate  voyages,  217 

17.  If  a  ship  be  insured  on  a  trading  voy¬ 
age,  the  assured  must  carry  the  trade  on  with 
the  usual  and  reasonable  expedition,  259 

VALUATION. 

1.  The  effect  of  the  valuation  is  only  fix¬ 
ing  conclusively  the  prime  cost,  265 

2.  If  it  be  an  open  policy,  the  prime  cost 

must  be  proved.  In  a  valued  policy  it  is 
agreed  to,  265 

3.  To  argue  there  can  be  no  adjustment 

on  a  valued  policy,  is  directly  contrary  to  the 
terms  of  the  policy.  It  is  expressly  subject 
to  average  loss  if  the  loss  upon  sugars  exceed 
five  per  cent.,  266 

4.  A  valued  policy  is  not  to  be  considered 

as  a  wager  policy,  or  like  “interest  or  no 
interest,”  265 

5.  The  value  should  be  fixed,  so  that  the 

assured  obtains  no  more  than  an  indemni¬ 
ty,  265 

6.  If  it  be  under-valued,  the  merchant  him¬ 
self  stands  insurer  of  the  surplus,  265 

7.  There  is  no  case  or  principle  of  the 

law  of  insurance,  which  makes  the  estimated 
value  in  the  policy  a  circumstance  on  which 
the  question  of  total  or  average  loss  ought  to 
turn,  266 

8.  After  judgment  by  default  on  a  valued 

policy,  the  plaintiff’s  title  to  recover  is  con¬ 
fessed,  and  the  value  is  fixed  by  agreement 
in  the  policy,  266 


